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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Rural Housing Service

7 CFR Part 3560

[Docket No. RHS-21-MFH-0026]

RIN 0575-AD17

Multi-Family Housing (MFH) Direct
Loan Programs

AGENCY: Rural Housing Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Housing Service
(RHS or Agency), an agency in the
United States Department of Agriculture
(USDA) Rural Development Mission
area, published a proposed rule in the
Federal Register on September 23, 2020,
to amend its regulations for the Multi-
Family Housing Direct Loans and Grants
Programs to implement changes related
to the development of a sustainable plan
for the Rental Assistance (RA) program.
Through this action, RHS is adopting
the changes as proposed. The regulation
updates are intended to provide
additional RA program flexibility and
transparency, and to improve the
efficiency of managing assets in the
Direct Loan portfolio.

DATES: The final rule is effective March
31, 2022.

FOR FURTHER INFORMATION CONTACT:
Jennifer Larson, Multi-Family Housing
Asset Management Division, Rural
Housing Service, Stop 0782, 1400
Independence Avenue SW, Washington,
DC 20250-0782. Telephone 202-720—
1615.

SUPPLEMENTARY INFORMATION:

I. Background Information

Rural Development (RD) is a mission
area within the United States
Department of Agriculture (USDA)
comprised of the Rural Utilities Service
(RUS), Rural Housing Service (RHS) and
Rural Business-Cooperative Service
(RBCS). RD’s mission is to increase
economic opportunity and improve the

quality of life for all rural Americans.
RD meets its mission by providing
loans, loan guarantees, grants, and
technical assistance through more than
40 programs aimed at creating and
improving housing, businesses, and
infrastructure throughout rural America.
We help rural residents buy or rent safe,
affordable housing and make health and
safety repairs to their homes.

The RHS Multi-Family Housing
(MFH) programs, provide affordable
multi-family rental housing in rural
areas by financing projects geared for
low-income, elderly and disabled
individuals and families as well as
domestic farm laborers. MFH Programs
extends its reach by guaranteeing loans
for affordable rental housing designed
for low to moderate-income residents in
rural areas and towns. MFH Programs
are administered, subject to
appropriations, by the USDA as
authorized under Sections 514, 515 and,
516 and 521 of the Housing Act of 1949,
as amended. The Agency operates a
multifamily rural rental housing direct
loan program under section 515 for off-
farm labor housing and section 514 for
farm labor housing. The Agency also
provides grants under the section 516
farm labor housing program and section
521 provides project-based rental
assistance payments to property owners.

The RHS published a proposed rule
on September 23, 2020 (85 FR 59682) to:
(1) Implement programmatic changes
related to development of a
““sustainability plan” for the Rental
Assistance (RA) Program, including new
Agency flexibilities in managing the RA
distribution; (2) integrate new asset
management policies; and (3)
incorporate technical corrections to
clarify reference and formatting issues
in the regulation. The purpose of this
action is to finalize these provisions as
proposed in the proposed rule on
September 23, 2020.

RHS published an interim rule on
November 26, 2004 (69 FR 69032), with
an effective date of 2/24/2005. On
February 22, 2005, a delay of effective
date was published in the Federal
Register (70 FR 8503) to indefinitely
delay the following sections:
3560.152(a)(1), 3560.154(a)(7),
3560.156(c)(12), and 3560.254(c)(3). The
delay of effective date remains in effect
for these sections until a future final
rule is published to lift the stay.

II. Comments and Responses

The 60-day comment period for the
proposed rule ended on November 23,
2020. A total of 16 comments were
received. Commenters included non-
profit housing organizations or
associations representing housing
providers and private citizens.

The following actions in the proposed
rule will be included in the final rule
with full consideration of public
comments, included below, with the
Agency’s responses.

Issue 1: A Commenter pointed to
include change to § 3560.72 to
consistently use “Leadership Designee,”
instead of MFH Leadership Designee. As
noted in the proposed rule, page 59684,
the Agency’s intent is to change State
Director to Leadership Designee to allow
flexibility for future staff. The
commenter supported not limiting the
change to only “MFH Leadership
Designee,” for even greater flexibility.

Agency Response 1: The Agency
acknowledges the commenter’s support
for this modification. The Agency
agrees, as the commenter stated, that the
language under § 3560.72 should be
amended by removing the words ’State
Director’ and adding in their place
‘Leadership Designee’ in the second
sentence of paragraph (b).

Issue 2: Several commenters
requested more contact information
about the Leadership Designee positions
throughout the Agency.

Agency Response 2: The Agency has
established a list of Field Operations
servicing officials for all projects
available on the public Rural
Development website with email
contact information provided for each
team member. The Regional Director for
each region is also provided on the
public Rural Development website.

Issue 3: Several commenters
requested more detail on the MFH
program eligibility requirements
regarding domestic farm laborers. This
included persons legally admitted on a
temporary or permanent basis,
including the U.S. Citizenship and
Immigration Services (USCIS) H2A
Program for Temporary Agricultural
Workers.

Agency Response 3: The proposed
“Domestic Farm Laborer” definition
reflects the Agency’s compliance with
the statutory requirements of the
Consolidated Appropriations Act of
2018, permanently amending Section
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514(f)(3)(A) of the Housing Act of 1949
(42 U.S.C. 1484()(3)(A)). The Agency
believes that additional clarification is
not required.

Issue 4: One commenter expressed
concern that clarification regarding the
Agency’s authority to establish agency-
held escrows in the proposed rule did
not include an explanation as to why
this authority is needed and did not
place any conditions on the Agency’s
exercise of this authority. The
commenter urged the Agency to remove
this provision without an explanation of
the need and establish standards for
when this requirement can be imposed
on a borrower.

Agency’s Response 4: The proposed
rule clarified that in § 3560.65, the
authorization of an agency-held escrow
account only applies to the Reserve
Account. “The Agency may establish an
escrow account for the collection and
disbursement of reserve account funds.”
This authority was historically included
in the loan documents but was not
addressed in the regulation. This
provision was prompted by MFH
borrowers that had identified
Supervised Bank Account requirements
in RD’s regulations, which made it
difficult to obtain these accounts with
commercial banks. This amendment
will allow the Agency, if needed, to
establish an escrow reserve account to
collect and disperse an MFH project’s
funds. The Agency finds that no change
to the proposed regulatory language is
needed.

Issue 5: Several commenters
concurred that self-managed properties
must also sign the Management
Certification. Two commenters
requested that additional tasks be
mentioned as a project expense or an
add-on fee to the management fee if
required of the management agent. They
also requested that outside payroll
companies used to pay on-site staff, be
an allowable expense to the property.

Agency’s Response 5: The Agency
finds that no change is required to the
proposed rule language. The rule
expands the language at § 3560.102(b) to
clarify that performance assessments of
management agents will be used when
determining the allowable management
fee, and that the management plan
should describe whether administrative
expenses are to be paid from
management agent fees or project
operations, including a task list of
charges covered by the fee.

Issue 6: One commenter noted the
Affirmative Fair Housing Marketing
Plan (AFHMP) change in minimum
required rental units to prepare and
maintain an AFHMP increased from 4 to
5 units, and requested details on how

many projects, would be affected by this
change. This update allows the Agency
to align with the Affirmative Fair
Housing Marketing Plan (AFHMP) as
defined in 24 CFR part 200, subpart M.
Borrowers must comply with the
requirements of the Fair Housing
Amendments Act of 1988, and this
section to meet their fair housing
responsibilities.

Agency’s Response 6: Currently, there
are 95 4-unit Rural Rental Housing and
Farm Labor Housing properties in the
Multi-Family Housing portfolio. These
properties will no longer be required to
maintain an AFHMP.

Issue 7: Three commenters included
praise for the proposed rule’s changes to
management flexibilities that would
provide a more streamlined process by
which RA funds can be made available.
The commenters did not request any
changes to the rule.

Agency’s Response 7: The Agency
acknowledges the commenters support.

Issue 8: One commenter requested
that there first be notice and
opportunity to resolve a late tenant
certification submission to the Agency,
so that the owner and manager can
resolve the matter amongst themselves.
The commenter did not approve of
requiring the owner to pay overage, i.e.,
to pay for a paperwork delay.

Agency’s Response 8: The parameters
established for timely tenant
certification submission are beyond the
scope of the proposed rule. The Agency
notes that the timely submission of
tenant certifications is a basic
responsibility of the borrower/
management agent under the MFH
program’s existing Loan Documents
requirements. The proposed language
clarifies that the borrower may lose RA
as well. No change to the language is
needed.

Issue 9: Two commenters expressed
concern regarding the admission of
persons with criminal histories. They
pointed to the regulations not specifying
whether a disqualification is only
authorized when there was a conviction
or if a mere arrest is sufficient.
Additional concern regarded the privacy
implications of checks on criminal
history.

Agency’s Response 9: The Agency
finds that the proposed change has no
impact on allowing exceptions for
denial under the U.S. Department
Housing and Urban Development (HUD)
regulations in 24 CFR 5.854, 5.855,
5.856, 5.857. This also allows a time
frame of 3 years from conviction. The
Borrower must establish their own
standards that prohibit admission of
applicants with a criminal history,
based on their determination of

reasonable cause. This qualifies the
individualized assessment requirement
of an applicant’s criminal background as
per HUD’s Office of General Counsel
Guidance on Application of Fair
Housing Act Standards to the Use of
Criminal Records by Providers of
Housing and Real Estate-Related
Transactions issued on April 4, 2016,
and the Fair Housing Act, 42 U.S.C.
Sections 3601-19.

Issue 10: Several commenters
requested that the Agency cross-
reference the existing HUD Violence
Against Women Act (VAWA)
regulations or amend MFH program
requirements in the lease requirement
section so that owners and residents
know what their respective rights and
responsibilities are, including notices of
VAWA rights, documentation,
confidentiality, evictions, and transfers.

Agency Response 10: The Agency is
working to update guidance on VAWA
and will take recommendations into
consideration. Additional changes may
be included at that time.

Issue 11: Three of the commenters
questioned whether there were
unnecessary restrictions being placed on
the eligibility for a Letter of Priority
Engagement (LOPE).

Agency’s Response 11: This is a
misinterpretation of the change to this
section. The regulation does not discuss
the benefits for residents specifically
due to a Federally declared disaster,
under the Uniform Relocation Act. The
LOPE would be based on the
termination of occupancy beyond the
resident’s control, such as the
unavailability of the unit due to
rehabilitation, which may be due to a
disaster. Further, the proposed changes
reduce restrictions on timing of LOPE
requests. This effectively adds that they
do not have to wait until the expiration
of the declaration.

Issue 12: Several commenters pointed
out that the change in § 3560.205,
regarding the notification of rent
change, would better serve tenants to
include “at least” 30 calendar days from
the date of notification.

Agency’s Response 12: The Agency
agrees that this suggestion allows more
ample notification, in some instances.
The proposed revision will include “at
least” before the 30 days from the date
of notification.

Issue 13: Several commenters
provided positive support for the
clarification in RA eligibility
requirements, for tenants or applicants
with delinquent Agency unauthorized
assistance repayment agreements.
Several commenters discussed
citizenship requirements under other
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sections of the regulation, not included
in the proposed rule.

Agency’s Response 13: The Agency
acknowledges the commenters’ support.
The citizenship requirement is not
under the purview of the published
amendments. This amendment applies
only to tenants with unauthorized RA
who are delinquent on their repayment
agreement. This would apply in cases
where it is known that the tenant is
delinquent directly with the Agency.
The requested changes would require an
additional CFR to be removed, since the
existing CFR does not require
citizenship requirements. We will be
providing more guidance on
implementation on future handbook
updates.

Issue 14: Several commenters
provided positive support for the update
in the proposed rule regarding the
optional use of the remaining obligation
balances of RA units, identified in
§3560.259(a)(2) and (3), for renewal
purposes. However, some commenters
were concerned that the ability to use
“inactive” RA obligations will assist
fewer residents (MFH tenants).

Agency’s Response 14: The Agency
acknowledges these concerns. The
ability, however, to use “inactive”
remaining RA obligations will assist
more residents, rather than less
residents. Further, the use of these
“inactive” funds would not decrease the
overall RA budget so in following years,
new units of RA could be offered. By
utilizing these funds, the Agency is
protecting properties from payment
shortfalls where the predicted amount
of RA was misjudged. Furthermore, RA
is funded through dollar amount and
not by unit amount.

Issue 15: Several commenters stated
opposition to the proposed change to
§3560.259, which clarifies that when
any RA units have not been used for a
6-month period (for Section 515
properties) or 12 months (for Section
514 properties), they will be eligible for
transfer. These commenters believed
that this may reduce the total number of
RA units and restrict eligible uses of RA.
Additional concern regarded restricting
the unused RA obligations to be used
only for “renewal purposes”. The
inference is that this would reduce the
number of RA units available for
servicing or preservation.

Agency’s Response 15: The Agency
notes these concerns about the ability to
use “inactive” RA obligations. This
amendment will allow the Agency the
flexibility to assist more residents,
rather than fewer. Furthermore, the use
of these “inactive” funds would not
decrease the overall RA budget, so in
following years new units of RA could

be offered. By utilizing these funds, the
Agency is protecting properties from
payment shortfalls, where the predicted
amount of RA was misjudged.
Furthermore, RA is funded through
dollar amount and not by unit amount.
RA is not tied to a specific unit within
the property; revolving vacancies would
not affect whether there was unused RA
over a 6-month period.

Issue 16: Some commenters suggested
that the Agency include various project
and management expenses, as allowable
project expenses.

Agency’s Response 16: The Agency
acknowledges the need for consistency
when appropriate; and acknowledges
the need for clarity in eligible Section
514 and 515 property expenses.
Property expenses are monitored by the
Agency to ensure they are proper and
reasonable; but as expenses increase,
more income is needed, which results in
rent increases and additional cost to
rental assistance. Borrowers have often
sought clarification on how expenses
should be treated. Implementing this
change will improve compliance,
reduce unnecessary and unsupportable
expenses, and result in stronger, more
financially stable properties.

Issue 17: A commenter suggested non-
ad valorem and special assessments
need to be included as allowable project
expenses as they are frequently
included in a project’s received tax
notices.

Agency’s Response 17: The Agency
agrees with the comments and will
include clarification to staff in the
internal agency guidance to clarify that
“expenses relating to controlling or
reducing taxes” may include special
assessments and service charges which
are not based upon the value of the
property and mileage.

Issue 18: One commenter requested a
clarification of why asset management
costs incurred by a non-profit entity
must be prorated across all entities, and
why this does not extend to all project
owners. Other commenters requested
more information on regulatory
requirements not included in the
proposed rule.

Agency’s Response 18: The Agency
appreciates the opportunity to address
the issue on non-profit entities’ asset
management fee reimbursement of
specifically identified costs.
Specifically, for-profit entities are
excluded due to the availability of
financial means, such as the Return to
Owner, to cover these costs.

The Agency acknowledges the
additional questions on this section of
the regulation, although not currently
being revised. This will be taken under
future consideration.

Issue 19: One commenter offered
support for the requirement that needed
capital improvements be completed
within a reasonable time frame. The
commenter requested guidance on what
would be considered a ‘“‘reasonable time
frame,” particularly emergency
improvements.

Agency’s Response 19: The Agency
appreciates the support on this revision,
and notes that “‘reasonable time frame”
allows flexibility for the property
manager, the borrower, and the
property.

Issue 20: One commenter objected to
a conversion of project loans from the
Daily Interest Accrual System (DIAS) to
the Predetermined Amortization
Schedule System (PASS). The
commenter added that many owners are
anticipating their loan maturity under
DIAS, would be materially harmed if
they de facto have their loan terms
extended by a slower pay-down or
recasting of principal and interest
payments.

Agency’s Response 20: The Agency
notes the commenter’s concerns about
borrowers under the DIAS loan terms.
The Agency finds that no change is
needed since the proposed rule only
shortens the sentence to “loan servicing
action”.

Issue 21: One commenter noted that
the proposed rule changes from “will”
to “may” in § 3560.656, which
authorizes the Agency to offer an
incentive to avoid prepayment. They
noted that it would imply that the
Agency will exercise discretion in
offering incentives. The commenter
believes that would be contrary to the
current law.

Other commenters opposed the
change, as they saw it as inconsistent
with the mandatory obligation that
Congress adopted for the express
purpose of preserving and retaining to
the maximum extent practicable. They
commented that the Agency should
abandon this change and continue to
offer incentives to all owners seeking to
prepay their loans.

Agency’s Response 21: The Agency is
implementing section 502(c)(4)(B) of the
Housing Act, which uses the term
“may.” The Agency finds that this
correction is necessary, to align
regulations with the Housing Act.

III. Summary of Changes

To increase transparency, improve
efficiency in managing portfolio assets,
and ensure compliance with program
requirements; RHS will implement the
following updates to 7 CFR part 3560 for
the Section 514 Farm Labor Direct Loan,
Section 515 Multi-family Housing Direct
Loan, Section 516 Farm Labor Grant,
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and Section 521 Rental Assistance
Program.

(1) Update language to § 3560.259(d)
regarding the optional use of the
remaining obligation balances of units
identified in § 3560.259(a)(2) and (3) for
renewal purposes.

(2) Update § 3560.259(a)(4) to clarify
that when any rental assistance units
have not been used for a 6-month period
(for Section 515 properties) or 12
months (for Section 514 properties) they
will be eligible for transfer.

(3) The definitions of Domestic farm
laborer, Management agreement, and
Management fee will be revised to
reflect requirements in the Consolidated
Appropriations Act, 2018 (Pub. L. 115—
141, March 23, 2018) permanently
amending Section 514(f)(3)(A) of the
Housing Act of 1949 (42 U.S.C.
1484(f)(3)(A)) that the FLH tenant
eligibility includes ““a person legally
admitted to the United States and
authorized to work in agriculture.”

(4) Adding a paragraph at § 3560.65 to
allow the Agency to establish an escrow
account to collect and disperse funds.
This will allow the Agency to establish
agency-held escrows which historically
was provided for in the loan documents
but was not addressed in the regulation.

(5) In § 3560.303(a)(1), the Agency
will require that the annual project
budget include anticipated expenditures
on the project’s long-term capital needs
as specified in § 3560.103(c) and will
provide a metric for the Agency to
determine current or future rent
increase requests based on the
Borrower’s utilization of the reserve
account. This will ensure that borrowers
are utilizing project revenue for ongoing
capital improvements needed to
maintain compliance and reduced risk
of the property.

(6) A change will be made to
§ 3560.303(c) to add payables as a
priority for budget expenditures. This
will allow for the Agency to ensure that
all payables are being paid from project
revenues in a timely manner and not
accrued, without agency consent,
causing increased costs and penalties
and adding risk.

(7) In § 3560.303, the Agency will
clarify what are allowable project
expenses and provide for a comparable
“reasonableness” test by the Agency.
Generally, expenses charged to project
operations for expenses, must be
reasonable, typical, necessary and show
a clear benefit to the residents of the
property.

(8) In § 3560.303(b)(1)(vii), the Agency
will add the requirements for a non-
profit entity to pro-rate certain
organizational reimbursable costs across
all properties owned by that entity.

(9) In § 3560.105(f)(10), the Agency
will clarify that if an insurance
deductible is met, there is no need to
track with a replacement reserve
account.

(10) The Agency has updated the
wording of ““State Director” to
“Leadership Designee” to allow for
future staff flexibility.

(11) Update § 3560.152 by removing
term ““elderly units in mixed housing”.

(12) The Agency will revise
§ 3560.154 to correct “‘sex’ to “‘gender”
and update policy on criminal activity
for admissions.

(13) Update § 3560.205 to include the
notification of all household members of
rent change effective at least 30 days
from date of notification.

(14) Section 3560.252 will now
include the Agency’s housing voucher
program to allow for the proper
allowance of rental subsidies.

(15) In § 3560.402 the Agency will
clarify that any loan servicing action
will require DIAS accounts to be
converted to the current PASS system of
accounting.

Executive Order 12866

The Office of Management and Budget
(OMB) has designated this final rule as
not significant under Executive Order
12866.

Executive Order 12988, Civil Justice
Reform

This final rule has been reviewed
under Executive Order 12988. In
accordance with this rule: (1) Unless
otherwise specifically provided, all
State and local laws that conflict with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule except as specifically prescribed in
the rule; and (3) administrative
proceedings of the National Appeals
Division of the Department of
Agriculture (7 CFR part 11) must be
exhausted before bringing suit in court
that challenges action taken under this
rule.

Unfunded Mandates Reform Act

Title I of the Unfunded Mandates
Reform Act (UMRA), Public Law 104—4,
establishes requirements for Federal
Agencies to assess the effects of their
regulatory actions on State, local, and
tribal Governments and on the private
sector. Under section 202 of the UMRA,
Federal Agencies generally must
prepare a written statement, including
cost-benefit analysis, for proposed and
Final Rules with “Federal mandates”
that may result in expenditures to State,
local, or tribal Governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.

When such a statement is needed for a
rule, section 205 of the UMRA generally
requires a Federal Agency to identify
and consider a reasonable number of
regulatory alternatives and adopt the
least costly, more cost-effective, or least
burdensome alternative that achieves
the objectives of the rule.

This final rule contains no Federal
mandates (under the regulatory
provisions of title II of the UMRA) for
State, local, and tribal Governments or
for the private sector. Therefore, this
rule is not subject to the requirements
of sections 202 and 205 of the UMRA.

National Environmental Policy Act

In accordance with the National
Environmental Policy Act of 1969,
Public Law 91-190, this final rule has
been reviewed in accordance with 7
CFR part 1970 (“Environmental Policies
and Procedures”). The Agency has
determined that (i) this action meets the
criteria established in 7 CFR 1970.53(f);
(ii) no extraordinary circumstances
exist; and (iii) the action is not
“connected” to other actions with
potentially significant impacts, is not
considered a “‘cumulative action” and is
not precluded by 40 CFR 1506.1.
Therefore, the Agency has determined
that the action does not have a
significant effect on the human
environment, and therefore neither an
Environmental Assessment nor an
Environmental Impact Statement is
required.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. This rule does not
impose substantial direct compliance
costs on State and local governments;
therefore, consultation with States is not
required.

Regulatory Flexibility Act

The final rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601—-612). The undersigned has
determined and certified by signature
on this document that this rule will not
have a significant economic impact on
a substantial number of small entities
since this rulemaking action does not
involve a new or expanded program nor
does it require any more action on the
part of a small business than required of
a large entity.
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Executive Order 12372,
Intergovernmental Review of Federal
Programs

These loans are subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. RHS conducts
intergovernmental consultations for
each loan in accordance with 2 CFR part
415, subpart C.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 imposes
requirements on RHS in the
development of regulatory policies that
have tribal implications or preempt
tribal laws. RHS has determined that the
rule does not have a substantial direct
effect on one or more Indian tribe(s) or
on either the relationship or the
distribution of powers and
responsibilities between the Federal
Government and Indian tribes. Thus,
this rule is not subject to the
requirements of Executive Order 13175.
If tribal leaders are interested in
consulting with RHS on this rule, they
are encouraged to contact USDA’s Office
of Tribal Relations or RD’s Native
American Coordinator at: AIAN@
usda.gov to request such a consultation.

Programs Affected

The programs affected by this
regulation are listed in the Assistance
Listing Catalog (formerly Catalog of
Federal Domestic Assistance) under
number 10.427—Rural Rental
Assistance Payments.

Paperwork Reduction Act

The information collection
requirements contained in this
regulation have been approved by OMB
and have been assigned OMB control
number 0575-0189. This final rule
contains no new reporting and
recordkeeping requirements that would
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35).

E-Government Act Compliance

RHS is committed to complying with
the E-Government Act by promoting the
use of the internet and other
information technologies in order to
provide increased opportunities for
citizen access to Government
information, services, and other
purposes.

Non-Discrimination Statement

In accordance with Federal civil
rights laws and U.S. Department of
Agriculture (USDA) civil rights

regulations and policies, the USDA, its
Mission Areas, agencies, staff offices,
employees, and institutions
participating in or administering USDA
programs are prohibited from
discriminating based on race, color,
national origin, religion, sex, gender
identity (including gender expression),
sexual orientation, disability, age,
marital status, family/parental status,
income derived from a public assistance
program, political beliefs, or reprisal or
retaliation for prior civil rights activity,
in any program or activity conducted or
funded by USDA (not all bases apply to
all programs). Remedies and complaint
filing deadlines vary by program or
incident.

Program information may be made
available in languages other than
English. Persons with disabilities who
require alternative means of
communication to obtain program
information (e.g., Braille, large print,
audiotape, American Sign Language)
should contact the responsible Mission
Area, agency, or staff office; the USDA
TARGET Center at (202) 720-2600
(voice and TTY); or the Federal Relay
Service at (800) 877—8339.

To file a program discrimination
complaint, a complainant should
complete a Form AD-3027, USDA
Program Discrimination Complaint
Form, which can be obtained online at
https://www.ocio.usda.gov/document/
ad-3027, from any USDA office, by
calling (866) 632—9992, or by writing a
letter addressed to USDA. The letter
must contain the complainant’s name,
address, telephone number, and a
written description of the alleged
discriminatory action in sufficient detail
to inform the Assistant Secretary for
Civil Rights (ASCR) about the nature
and date of an alleged civil rights
violation. The completed AD-3027 form
or letter must be submitted to USDA by:

(1) Mail: U.S. Department of
Agriculture, Office of the Assistant
Secretary for Civil Rights, 1400
Independence Avenue SW, Washington,
DC 20250-9410; or

(2) Fax: (833) 256—1665 or (202) 690—
7442; or

(3) Email: program.intake@usda.gov.

USDA is an equal opportunity
provider, employer, and lender.

List of Subjects in 7 CFR Part 3560

Accounting, Administrative practice
and procedure, Aged, Conflict of
interest, Government property
management, Grant programs—housing
and community development,
Insurance, Loan programs—agriculture,
Loan programs—housing and
community development, Low and
moderate income housing, Migrant

labor, Mortgages, Nonprofit
organizations, Public housing, Rent
subsidies, Reporting and recordkeeping
requirements, Rural areas.

For the reasons set forth in the
preamble, the Rural Housing Service
amends 7 CFR part 3560 as follows:

PART 3560—DIRECT MULTI-FAMILY
HOUSING LOANS AND GRANTS

m 1. The authority citation for part 3560
continues to read as follows:

Authority: 42 U.S.C. 1480.

Subpart A—General Provisions and
Definitions

§3560.8 [Amended]

m 2. Amend § 3560.8 by removing the
words ““State Director” and adding in
their place ‘“‘Leadership Designee” in
the last sentence.

m 3. Amend § 3560.11 as follows:

m a. Remove the acronym “MFHMFH”

wherever it appears in the section and

adding “MFH” in its place; and

m b. Revise the definitions of “Domestic

farm laborer”, “Management

agreement”’, and ‘“Management fee”.
The revisions read as follows:

§3560.11 Definitions.

* * * * *

Domestic farm laborer. A person who,
consistent with the requirements in
§3560.576(b)(2), receives a substantial
portion of his or her income from farm
labor employment (not self-employed)
in the United States, Puerto Rico, or the
Virgin Islands and either is a citizen of
the United States or resides in the
United States, Puerto Rico, or the Virgin
Islands after being legally admitted for
permanent residence, or a person legally
admitted to the United States and
authorized to work in agriculture. This
definition may include the immediate
family members residing with such a

person.
* * * * *

Management agreement. A written
agreement between a borrower and an
identity-of-interest (IOI) management
agent or independent fee management
agent setting forth the management
agent’s responsibilities and fees for
management services.

Management fee. The compensation
provided to a management agent for
services provided in accordance with an
approved management certification,
Form RD 3560-13, “Multi-Family
Project Borrower’s/Management Agent’s
Management Certification.”

* * * * *
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Subpart B—Direct Loan and Grant
Origination

m 4. Amend § 3560.65 by adding
paragraph (d) to read as follows:

§3560.65 Reserve account.

* * * * *

(d) The agency may establish an
escrow account for the collection and
disbursement of reserve account funds.

§3560.72 [Amended]

m 5. Amend § 3560.72 by removing the
words ““State Director”” and adding in
their place “Leadership Designee” in
the second sentence of paragraph (b).

Subpart C—Borrower Management and
Operations Responsibilities

m 6. Amend § 3560.102 as follows:
m a. Revise paragraph (b);
m b. Remove the word “and” at the end
of paragraph (g)(1)(ii);
m c. Remove “any of the above.” at the
end of paragraph (g)(1)(iii) and adding
“anyone listed in paragraphs (g)(1)(i)
and (ii) of this section;” in its place;
m d. Add paragraph (g)(1)(iv); and
m e. Revise paragraphs (i) and (j).

The revisions and addition read as
follows:

§3560.102 Housing project management.

* * * * *

(b) Management plan. Borrowers must
develop and maintain a management
plan for each housing project covered by
their loan or grant. The management
plan must establish the systems and
procedures necessary to ensure that
housing project operations comply with
Agency requirements in this part. The
management plan should describe
whether administrative expenses are to
be paid from management agent fees or
project operations, including a task list
of charges covered by the fee as outlined
in paragraph (i)(3)(i)(A) of this section.
The management plan must meet the

standards set out in this part.
* * * * *

* *x %

%%)) I

(iv) Any borrower’s entity control, or
interest held or possessed by a person’s
spouse, parent, child, grandchild, or
sibling or other relation by blood or
marriage is attributed to that person for
the determination under this paragraph
(8)(1).

(i) Management fees. Management
fees will be an allowable expense to be
paid from the housing project’s general
operating account only if the fee is
approved by the Agency as a reasonable
cost to the housing project and

documented on the management
certification. Management fees must be
developed in accordance with the
following:

(1) The management fee may
compensate the management entity for
the following costs and services:

(i) Supervision by the management
agent and its staff (time, knowledge, and
expertise) of overall operations and
capital improvements of the site.

(ii) Hiring, supervision, and
termination of on-site staff.

(iii) General maintenance of project
books and records (general ledger,
accounts payable and receivable,
payroll, etc.). Preparation and
distribution of payroll for all on-site
employees, including the costs of
preparing and submitting all
appropriate tax reports and deposits,
unemployment and workers’
compensation reports, and other IRS- or
state-required reports.

(iv) In-house training provided to on-
site staff by the management company.

(v) Preparation and submission of
proposed annual budgets and
negotiation of approval with the
Agency.

(vi) Preparation and distribution of
the Agency forms and routine financial
reports to borrowers.

(vii) Preparation and distribution of
required year-end reports to the Agency.

(viii) Preparation of requests for
reserve withdrawals, rent increases, or
other required adjustments.

(ix) Arranging for preparation by
outside contractors of utility allowance
analysis.

(x) Preparation and implementation of
Affirmative Fair Housing Marketing
Plans as well as general marketing plans
and efforts.

(xi) Review of tenant certifications
and submission of monthly rental
assistance requests, and overage.
Submission of payments where
required.

(xii) Preparation, approval, and
distribution of operating disbursements;
oversight of project receipts; and
reconciliation of deposits.

(xiii) Overhead of management agent,
including:

(A) Establish, maintain, and control
an accounting system sufficient to carry
out accounting supervision
responsibilities.

(B) Maintain agent office
arrangements, staff, equipment,
furniture, and services necessary to
communicate effectively with the
properties, to include consultation and
support to site-staff, the Agency and
with the borrowers.

(C) Postage expenses unrelated to site
operation.

(D) Expense of telephone and
facsimile communication, unrelated to
site operations.

(E) Direct costs of insurance (fidelity
bonds covering central office staff,
computer and data coverage, general
liability, etc.) directly related to
protection of the funds and records of
the borrower. Insurance coverage for
agent’s office and operations (Property,
Auto, Liability, Errors and Omissions,
Casualty, Workers Compensation, etc.).

(F) Central office staff training and
ongoing certifications.

(G) Maintenance of all required
profession and business licenses and
permits. (This does not include project
site office permits or licenses.)

(H) Travel of agent staff to the
properties for on-site inspection,
training, or supervision activities.

(I) Agent bookkeeping for their own
business.

(xiv) Attendance at meetings
(including travel) with tenants, owners,
and the Agency or other governmental
agency.

(xv) Development, preparation, and
revision of management plans,
agreements, and management
certifications.

(xvi) Directing the investment of
project funds into required accounts.

(xvii) Maintenance of bank accounts
and monthly reconciliations.

(xviii) Preparation, request for, and
disbursement of borrower’s initial
operating capital (for new projects) as
well as administration of annual
owner’s return on investment.

(xix) Account maintenance,
settlement, and disbursement of security
deposits.

(xx) Working with auditors for initial
Agency annual financial reports.

(xxi) Storage of records, to include
electronic records, and adherence to
records retention requirements.

(xxii) Assist on-site staff with tenant
relations and problems. Provide
assistance to on-site staff in severe
actions (eviction, death, insurance loss,
etc.).

(xxiii) Oversight of general and
preventive maintenance procedures and
policies.

(xxiv) Development and oversight of
asset replacement plans.

(xxv) Oversight of preparation of
section 504 reviews, development of
plans, and implementation of
improvements necessary to comply with
plans and section 504 requirements.

(2) Management fees may consist of a
base per occupied revenue producing
unit fee and add-on fees for specific
housing project characteristics.
Management entities may be eligible to
receive the full base per occupied unit
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fee for any month or part of a month
during which the unit is occupied.

(i) Periodically, the Agency will
develop a range of base per occupied
unit fees that will be paid in each state.
The Agency will develop the fees based
on a review of housing industry data.
The final base for occupied unit fees for
each state will be made available to all
borrowers.

(ii) Periodically, the Agency will
develop the amount and qualifications
to receive add-on fees. The final set of
qualifications will be made available to
all borrowers.

(3) Management plans and agreements
must describe if administrative
expenses are to be paid from the
management fee or paid for as a project
cost.

(i) A task list should be used to
identify which services are included in
the management fee, which services are
included in project operations, and
which are pro-rated along with the
methodology used to pro-rating of
expenses between management agent
fees and project operations. Some
property responsibilities are completed
at the property and some offsite. Agent
responsibilities may be performed at the
property, the management office, or at
some other location.

(ii) Disputes may arise as to who
performs certain services. The
management plan and job descriptions
should normally provide sufficient
clarity to avoid or resolve any such
disputes; however, sometimes
clarifications and supporting materials
may be required to resolve disputes. The
decision must be made based on the
most complete evaluation of the facts
presented.

(j) Management certification. (1) As a
condition of approval of project
management, including borrowers who
self-manage, borrower and management
agents must execute an Agency-
approved certification certifying that:

(i) Borrowers and management agent
agree to operate the housing project in
accordance with the management plan;

(ii) Borrowers and the management
agent will comply with Agency
requirements, loan or grant agreements,
applicable local, State, Tribal, and
Federal laws and ordinances, and
contract obligations, will certify that no
payments have been made to anyone in
return for awarding the management
contract to the management agent, and
will agree that such payments will not
be made in the future;

(iii) Borrowers and the management
agent will comply with Agency notices
or other policy directives that relate to
the management of the housing project;

(iv) Management agreement between
the borrower and management agent
complies with the requirements of this
section,;

(v) Allowable management fees are
assessed and paid out of the housing
projects’ general operating account.
Borrowers and management agents will
comply with Agency requirements
regarding management fees as specified
in paragraph (i) of this section, and
allocation of management costs between
the management fee and the housing
project financial accounts specified in
§3560.302(c)(3);

(vi) The borrower and the
management agent will not purchase
goods and services from entities that
have an identity-of-interest (I0I) with
the borrower or the management agent
until the IOI relationship has been
disclosed to the Agency according to
paragraph (g) of this section, not denied
by the Agency under paragraph (d)(3) of
this section, and it has been determined
that the costs are as low as or lower than
arms-length, open-market purchases;
and

(vii) The borrower and the
management agent agree that all records
related to the housing project are the
property of the housing project and that
the Agency, OIG, or GAO may inspect
the housing records and the records of
the borrower, management agent, and
suppliers of goods and services having
an I0I with the borrower or with a
management agent acting as an agent of
the borrower upon demand.

(2) A certification will be executed
each time new management is proposed
and/or a management agreement is
executed or renewed. Any amendment
to a management certification must be
approved by the Agency and the

borrower.
* * * * *

m 7. Amend § 3560.104 by revising
paragraph (b)(1) to read as follows:

§3560.104 Fair housing.

(b) * % %

(1) Borrowers with housing projects
that have five or more rental units must
prepare and maintain an Affirmative
Fair Housing Marketing Plan (AFHMP)
as defined in 24 CFR part 200, subpart
M.

* * * * *

m 8. Amend § 3560.105 by revising
paragraphs (c)(4) and (f)(10) to read as
follows:

§3560.105 Insurance and taxes.

* * * * *

(C] * % %

(4) If the best insurance policy a
borrower can obtain at the time the

borrower receives the loan or grant
contains a loss deductible clause greater
than that allowed by paragraph (f)(9) of
this section, the insurance policy and an
explanation of the reasons why more
adequate insurance is not available must
be submitted to the Agency prior to loan

or grant approval.
* * * * *

* k%

(10) Deductible amounts (excluding
flood, windstorm, earthquake and
sinkhole insurance, or mine subsidence
insurance) must be accounted for in the
replacement reserve account, unless the
deductible does not exceed the
maximum deductible allowable as
indicated in paragraph (f)(9)(i) of this
section. Borrowers who wish to increase
the deductible amount must deposit an
additional amount to the reserve
account equal to the difference between
the Agency’s maximum deductible and
the requested new deductible. The
Borrower will be required to maintain
this additional amount so long as the
higher deductible is in force.

* * * * *

Subpart D—Multi Family Housing
Occupancy

m 9. Amend § 3560.152 by revising
paragraphs (c) heading and introductory
text, (c)(1) introductory text, and
(e)(2)(iv) to read as follows:

§3560.152 Tenant eligibility.

* * * * *

(c) Requirements for elderly housing,
congregate housing, and group homes.
In addition to the requirements of
paragraph (a) of this section, the
following occupancy requirements
apply to elderly housing and congregate
housing or group homes:

(1) For elderly housing and congregate
housing, the following provisions apply:
* * * * *

(e) *

(2) *

(iv) Since tenant certifications are
used to document interest credit and
rental assistance eligibility and are a
basic responsibility of the borrower
under the loan documents, borrowers
who fail to submit annual or updated
tenant certification forms within the
time period specified in paragraph
(e)(2)(iii) of this section will be charged
overage, as specified in § 3560.203(c)
and lost rental assistance. Unauthorized
assistance, if any, will be handled in

accordance with subpart O of this part.
* * * * *

m 10. Amend § 3560.154 by revising
paragraphs (a)(9) introductory text and
(j) to read as follows:

* ok
* %
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§3560.154 Tenant selection.

(a) * x %

(9) Race, ethnicity, and gender
designation. The following disclosure

notice shall be used:
* * * * *

(j) Criminal activity. Borrowers will
deny admission for criminal activity or
alcohol abuse by household members in
accordance with the provisions of 24
CFR 5.854, 5.855, 5.856, and 5.857.

m 11. Amend § 3560.156 as follows:

W a. Revise paragraph (c)(1);

m b. Remove “and” at the end of
paragraph (c)(6)(iii);

m c. Remove the period at the end of
paragraph (c)(6)(iv) and add “; and” in
its place;

m d. Add paragraph (c)(6)(v); and

m e. Revise paragraphs (c)(15) and (16).

The revisions and addition read as
follows:

§3560.156 Lease requirements.

* * * * *

(C) * x %

(1) Leases for tenants who hold a
Letter of Priority Entitlement (LOPE)
issued according to § 3560.660(c) and
are temporarily occupying a unit for
which they are not eligible must include
a clause establishing the tenant’s
responsibility to move when a suitable
unit becomes available in the housing
project.

* * * * *

(6) * x %

(v) The Violence Against Women
Reauthorization Act of 2013 and any

amendments thereto.
* * * * *

(15) Leases, including renewals, must
include the following language:

“It is understood that the use, or
possession, manufacture, sale, or
distribution of an illegal controlled
substance (as defined by local, State,
Tribal or Federal law) while in or on
any part of this apartment complex
premises or cooperative is an illegal act.
It is further understood that such action
is a material lease violation. Such
violations (hereafter called a “drug
violation”’) may be evidenced upon the
admission to or conviction of the use,
possession, manufacture, sale, or
distribution of a controlled substance
(as defined by local, State, Tribal, or
Federal law) in any local, State, Tribal
or Federal court.

The landlord may require any lessee
or other adult member of the tenant
household occupying the unit (or other
adult or non-adult person outside the
tenant household who is using the unit)
who commits a drug violation to vacate
the leased unit permanently, within
timeframes set by the landlord, and not

thereafter to enter upon the landlord’s
premises or the lessee’s unit without the
landlord’s prior consent as a condition
for continued occupancy by the
remaining members of the tenant’s
household. The landlord may deny
consent for entry unless the person
agrees to not commit a drug violation in
the future and is either actively
participating in a counseling or recovery
program, complying with court orders
related to a drug violation, or has
successfully completed a counseling or
recovery program.

The landlord may require any lessee
to show evidence that any non-adult
member of the tenant household
occupying the unit, who committed a
drug violation, agrees not to commit a
drug violation in the future, and to show
evidence that the person is either
actively seeking or receiving assistance
through a counseling or recovery
program, complying with court orders
related to a drug violation, or has
successfully completed a counseling or
recovery program within timeframes
specified by the landlord as a condition
for continued occupancy in the unit.

Should a further drug violation be
committed by any non-adult person
occupying the unit the landlord may
require the person to be severed from
tenancy as a condition for continued
occupancy by the lessee.

If a person vacating the unit, as a
result of the above policies, is one of the
lessees, the person shall be severed from
the tenancy and the lease shall continue
among any other remaining lessees and
the landlord. The landlord may also, at
the option of the landlord, permit
another adult member of the household
to be a lessee.

Should any of the above provisions
governing a drug violation be found to
violate any of the laws of the land the
remaining enforceable provisions shall
remain in effect. The provisions set out
above do not supplant any rights of
tenants afforded by law.”

(16) Leases for rental units accessible
to individuals with disabilities occupied
by those not needing the accessibility
features must establish the tenant’s
responsibility to move to another unit
within 30-days of written notification
that the unit is needed by an eligible
qualified person with disabilities who
requires the accessibility features of the
unit. Additionally, the lease clause must
ensure that the household may remain
in the rental unit with accessibility
features until an appropriately sized
vacant unit within the project becomes
available and then must move or vacate
within 30 days of notification from
borrower.

* * * * *

m 12. Amend § 3560.158 by revising
paragraph (d)(3) introductory text to
read as follows:

§3560.158 Changes in tenant eligibility.

* * * * *

(d) L

(3) After the death of a tenant or co-
tenant in elderly housing, the surviving
members of the household, regardless of
age but taking into consideration the
conditions of paragraph (d)(1) of this
section, may remain in the rental unit in
which they were residing at the time of
the tenant’s or co-tenant’s death, even if
the household is over housed according
to the housing project’s occupancy rules

except as follows:
* * * * *

m 13. Amend § 3560.159 by revising
paragraph (c) to read as follows:

§3560.159 Termination of occupancy.

* * * * *

(c) Other terminations. Should
occupancy be terminated due to
conditions which are beyond the control
of the tenant, such as a condition related
to required repair or rehabilitation of the
building, or a natural disaster, and prior
to expiration of the disaster declaration,
the tenants who are affected by such a
circumstance are entitled to benefits
under the Uniform Relocation Act and
may request a Letter of Priority
Entitlement (LOPE) from the Agency. If
tenants need additional time to secure
replacement housing, the Agency may,
at the tenant’s request, extend the LOPE
entitlement period.

* * * * *

Subpart E—Rents

m 14. Amend § 3560.205 by revising
paragraph (e) to read as follows:

§3560.205 Rent and utility allowance
changes.
* * * * *

(e) Approval. If the Agency approves
a rent or utility allowance increase
request on which the comments were
solicited, tenants or members receiving
notice of a proposed rent or utility
allowance change in accordance with
paragraph (d)(2) of this section shall be
notified of the rent or utility allowance
change to be effective, at least 30
calendar days from the date of the
notification.
* * * * *

m 15. Amend § 3560.207 by revising
paragraph (b) to read as follows:

§3560.207 Annual adjustment factors for
Section 8 units.
* * * * *
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(b) Establishing rents in housing with
HUD rent assistance. Borrowers will set
basic, note, and HUD contract rents for
housing receiving HUD project-based
Section 8 assistance, as specified in
§3560.202(c).

* * * * *

Subpart F—Rental Subsidies

m 16. Amend § 3560.252 as follows:
m a. Redesignate paragraphs (b)(2)
through (4) as paragraphs (b)(3) through
(5), respectively, and add new
paragraph (b)(2); and
m b. Revise paragraph (c)(2) introductory
text.

The addition and revisions read as
follows:

§3560.252 Authorized rental subsidies.

(b) L
(2) Agency housing vouchers;
(C) L

(2) Tenants with subsidies from
sources other than the Agency may be
eligible for Agency rental assistance if

all the following conditions are met.
* * * * *

m 17. Amend § 3560.254 by revising
paragraphs (c)(1), (2), (4), and (5) and
adding paragraph (c)(6) to read as
follows:

§3560.254 Eligibility for rental assistance.
* * * * *

(C) * x %

(1) With very low- or low-incomes
who are eligible to live in MFH;

(2) Whose net tenant contribution to
rent determined in accordance with
§3560.203(a)(1) is less than the basic
rent for the unit;

* * * * *

(4) Who meet the occupancy rules/
policies established by the borrower in
accordance with § 3560.155(e);

(5) Who have a signed, unexpired
tenant certification form on file with the
borrower; and

(6) Who is not delinquent on any
Agency unauthorized assistance
repayment agreements.

m 18. Revise § 3560.258 to read as
follows:

§3560.258 Terms of agreement.

(a) Term of agreement. Rental
assistance agreements will have a term
of the later of 12 months from the first
disbursement of the obligation or when
funds under the agreement are
exhausted.

(b) Replacing expiring obligations.
Rental assistance agreements may be
renewed in accordance with
§3560.255(a)(1).

m 19. Amend § 3560.259 by revising
paragraphs (a)(3) and (4) and adding
paragraph (d) to read as follows:

§3560.259 Transferring rental assistance.

(a] * % %

(3) After a liquidation, prepayment, or
natural maturity;

(4) To the extent permitted by law,
when any rental assistance units have
not been used for a 6-month period
(Section 515) or a 12-month period
(Section 514 or 516); or

* * * * *

(d) Agency use of obligation balances.
In lieu of transferring rental assistance
units, the Agency may elect to utilize
the remaining obligation balances of
units identified in paragraphs (a)(2) and
(3) of this section for renewal purposes.

Subpart G—Financial Management

m 20. Amend § 3560.302 by revising
paragraphs (c)(3)(ii) and (iii) and
(c)(5)(i), (ii), and (iv) to read as follows:

§3560.302 Accounting, bookkeeping,
budgeting, and financial management
systems.

* * * * *

(C] * % %

(3] E

(ii) Real estate tax and insurance
account (if not part of the general
operating account or unless escrowed by
the Agency);

(iii) Reserve account (unless escrowed
by the Agency in accordance with
§3560.65);

* * * * *

(5) * *x *

(i) All housing project funds must be
held only in financial institution
accounts insured by an agency of the
Federal Government or held in
securities meeting the conditions in this
subpart.

(ii) Funds maintained in an
institution may not exceed the limit
established for Federal deposit
insurance. Funds exceeding the
Federally insured limit under a Tax ID
Number must be moved to a different
qualified banking institution that will
ensure the funds unless the current
financial institution provides additional
surety such as a collateral pledge that
may already be in place.

* * * * *

(iv) All funds received and held in
any account, except the tenant security
deposit, membership fee, and patron
capital accounts, are considered assets
of the property and must be held in trust
by the borrower for the loan obligations
until used and serve as security, through
transfers or assumptions for the Agency

loan or grant until all outstanding
balances are satisfied.
* * * * *

m 21. Revise § 3560.303 to read as
follows:

§3560.303 Housing project budgets.

(a) General requirements. (1) Using an
Agency-approved format, borrowers
must submit to the Agency for approval
a proposed annual housing project
budget prior to the start of the housing
project’s fiscal year. The capital budget
section of the annual project budget
must include anticipated expenditures
on the project’s long-term capital needs
as specified in § 3560.103(c) and will
assist the Agency on utilization of the
reserve account for current or future
rent increase requests.

(2) Budget projections regarding
income, expenses, vacancies, and
contingencies must be realistic given the
housing project’s history, current
circumstances, and market conditions.

(3) Borrowers must document that the
operating expenses included in the
budget accurately reflect reasonable and
necessary costs to operate the housing
project in a manner consistent with the
objectives of the loan and in accordance
with the applicable Agency
requirements in this part.

(4) Borrower must submit supporting
documentation to justify housing project
utility allowances.

(5) Upon Agency request, borrowers
must submit any additional
documentation necessary to establish
that applicable Agency requirements in
this part have been met.

(b) Allowable and unallowable project
expenses. Expenses charged to project
operations, whether for management
agent services or other expenses, must
be reasonable, typical, necessary and
show a clear benefit to the residents of
the property. Services and expenses
charged to the property must show
value added and be for authorized
purposes.

(1) Allowable expenses. Allowable
expenses include those expenses that
are directly attributable to housing
project operations and are necessary to
carry out successful operations.

(i) Housing project expenses must not
duplicate expenses included in the
management fee as defined in
§3560.102(i).

(ii) Actual costs for direct personnel
costs of permanent and part-time staff
assigned directly to the project site. This
includes managers, maintenance staff,
and temporary help including their:

(A) Gross salary;

(B) Employer Federal Insurance
Contributions Act (FICA) contribution;
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(C) Federal unemployment tax;

(D) State unemployment tax;

(E) Workers compensation insurance;

(F) Health insurance premiums;

(G) Cost of fidelity or comparable
insurance;

(H) Leasing, performance incentive, or
annual bonuses that are clearly
provided for by the site manager salary
contract;

(I) Direct costs of travel to off-site
locations by on-site staff for property
business or training; and/or

(J) Retirement benefits.

(iii) Legal fees directly related to the
operation and management of the
property including tenant lease
enforcement actions, property tax
appeals and suits, and the preparation
of all legal documents.

(iv) All outside account and auditing
fees, if required by the Agency, directly
related to the preparation of the annual
audit, partnership tax returns, and 401—
K’s, as well as other outside reports and
year-end reports to the Agency, or other
governmental agency.

(v) All repair and maintenance costs
for the project including:

(A) Maintenance staffing costs and
related expenses.

(B) Maintenance supplies.

(C) Contract repairs to the projects
(e.g., heating and air conditioning,
painting, roofing).

(D) Make ready expenses including
painting and repairs, flooring
replacement, and appliance replacement
as well as drapery or mini-blind
replacement. (Turnover maintenance.)

(E) Preventive maintenance expenses
including occupied unit repairs and
maintenance as well as common area
systems repairs and maintenance.

(F) Snow removal.

(G) Elevator repairs and maintenance
contracts.

(H) Section 504 and other Fair
Housing compliance modifications and
maintenance.

(I) Landscaping maintenance,
replacements, and seasonal plantings.

(J) Pest control services.

(K) Other related maintenance
expenses.

(vi) All operational costs related to the
project including:

(A) The costs of obtaining and
receiving credit reports, police reports,
and other checks related to tenant
selection criteria for prospective
residents.

(B) Photocopying or printing expense
related to actual production of project
brochures, marketing pieces, forms,
reports, notices, and newsletters are
allowable project expenses no matter
what location or point of origin the
work is performed including

outsourcing the work to a professional
printer.

(C) All bank charges related to the
property including purchases of
supplies (e.g., checks, deposit slips,
returned check fees, service fees).

(D) Costs of site-based telephone
including initial installation, basic
services, directory listings, and long-
distances charges.

(E) All advertising costs related
specifically to the operations of that
project. This can include advertising for
applicants or employees in newspapers,
newsletters, social media, radio, cable
TV, and telephone books.

(F) Postage expense to mail out rental
applications, third-party (asset income
and adjustments to income)
verifications, application processing
correspondence (acceptance or denial
letters), mailing project invoice
payments, required correspondence,
report submittals to various regulatory
authorities for the managed property are
allowable project expenses no matter
what location or point of origin the mail
is generated.

(G) State taxes and other mandated
Tribal, State, or local fees as well as
other relevant expenses required for
operation of the property by a third-
party governmental unit. Costs of
continuation financing statements and
site license and permit costs.

(H) Expenses related to site utilities.

(I) Site office furniture and equipment
including site-based computer and
copiers. Service agreements and
warranties for copiers, telephone
systems and computers are also
included (if approved by the Agency).

(J) Real estate taxes (personal tangible
property and real property taxes) and
expenses related to controlling or
reducing taxes.

(K) All costs of insurance including
property liability and casualty as well as
fidelity or crime and dishonesty
coverage for on-site employees and the
OWners.

(L) All bookkeeping supplies and
recordkeeping items related to costs of
collecting rents on-site.

(M) All office supplies and copies
related to costs of preparing and
maintaining tenant files and processing
tenant certifications to include
electronic storage.

(N) Public relations expense relative
to maintaining positive relationships
between the local community and the
tenants with the management staff and
the borrowers. Chamber of Commerce
dues, contributions to local charity
events, and sponsorship of tenant
activities, are examples.

(O) Tax credit compliance monitoring
fees imposed by Housing Finance
Authorities (HFAs).

(P) All insurance deductibles as well
as adjuster expenses.

(Q) Professional service contracts
(audits, owner-certified submissions in
accordance with § 3560.308(a)(2), tax
returns, energy audits, utility
allowances, architectural, construction,
rehabilitation and inspection contracts,
capital needs assessments (CNA), etc.).

(R) Association dues to be paid by the
project should be related to training for
site managers or management agents. To
the extent that association dues can
document training for site managers or
management agents related to project
activities by actual cost or pro-ration, a
reasonable expense may be billed to the
project.

(S) Legal fees if found not guilty of
civil lawsuits, commercially reasonable
legal expenses and costs for defending
or settling lawsuits.

(vii) With prior Agency approval,
cooperatives and nonprofit
organizations may use housing project
funds to reimburse actual and typical
asset management expenses directly
attributable to ownership
responsibilities. Such expenses may
include:

(A) Errors and omissions insurance
policy for the Board of Directors. The
cost must be prorated if the policy
covers multiple Agency housing
properties.

(B) Board of Directors review and
approval of proposed Agency’s annual
operating budgets, including proposed
repair and replacement outlays and
accruals. The cost must be prorated if
the policy covers multiple Agency
housing properties.

(C) Board of Directors review and
approval of capital expenditures,
financial statements, and consideration
of any management comments noted.
The cost must be prorated if the policy
covers multiple Agency housing
properties.

(D) The cost must be prorated if the
policy covers multiple Agency housing
properties.

(viii) Agency approved third party
debt service for the project.

(2) Unallowable expenses. Housing
project funds may not be used for any
of the following:

(i) Equity skimming as defined in 42
U.S.C. 543(a);

(ii) Purposes unrelated to the housing
project;

(iii) Reimbursement of inaccurate or
false claims;

(iv) Court ordered settlement
agreements, court ordered decrees, legal
fees, or other costs that result from the
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filing of civil rights complaints or legal
action alleging the borrower, or a
representative of the borrower, has
committed a civil rights violation. It is
inappropriate to charge for legal services
to represent any interest other than the
borrower’s interest (i.e., representing a
general partner or limited partner to
defend their individual owner interest is
not allowable);

(v) Fines, penalties, and legal fees
where the borrower or a borrower’s
representative has been found guilty of
violating laws, including, but not
limited to, civil rights, and building
codes. Charging for payment of
penalties including opposition legal fees
resulting from an award finding
improper actions on the part of the
owner or management agent is generally
an inappropriate project expense. The
party responsible generally pays such
expenses for violating the standards or
by their insurance carriers;

(vi) Association dues unless related to
training for site managers or
management agents. To the extent that
association dues can document training
for site managers or management agents
related to project activities by actual
cost or pro-ration, a reasonable expense
may be billed to the project;

(vii) Pay for bonuses or monetary
performance awards to site managers or
management agents that are not clearly
provided for by the site manager salary
contract;

(viii) Billing for parties or gifts to
management agent staff;

(ix) Billing for practices that are
inefficient such as routine use of collect
calls from a site manager to a
management agent office;

(x) Billing the project for computer
hardware, some software, and internal
connections that are beyond the scope
and size reasonably needed for the
services supplied (i.e., purchasing
equipment or software for use by a site
manager that is clearly beyond that
needed to support project operations).
Note that computer learning center
activities benefiting tenants are not
covered in this prohibition; or

(xi) Costs of tenant services.

(c) Priorities. The priority order of
planned and actual budget expenditures
will be:

(1) Senior position lienholder, if any;

(2) Operating and maintenance
expenses, including taxes and
insurance;

(3) Agency debt payments;

(4) Reserve account requirements;
(5) All accounts payable;

(6) Other authorized expenditures;
and

(7) Return on owner investment.

(d) Determining if expenses are
reasonable. Generally, expenses charged

to project operations, whether for
management agent services or other
expenses, must be reasonable, typical,
necessary and show a clear benefit to
the residents of the property. Services
and expenses charged to the property
must show value added and be for
authorized purposes. If such value is not
apparent, the service or expense should
be examined.

(1) Administrative expenses for
project operations exceeding 23 percent,
or those typical for the area, of gross
potential basic rents and revenues (i.e.,
referred to as gross potential rents in
industry publications) highlight a need
for closer review for unnecessary
expenditures. Budget approval is
required, and project resources may not
always permit an otherwise allowable
expense to be incurred if it is not
fiscally prudent in the market.

(2) Excessive administrative expenses
can result in inadequate funds to meet
other essential project needs, including
expenditures for repair and
maintenance needed to keep the project
in sound physical condition. Actions
that are improper or not fiscally prudent
may warrant budget denial and/or a
demand for recovery action.

(e) Agency review and approval. (1)
The Agency will only approve housing
project budgets that meet the
requirements of paragraphs (a) through
(d) of this section.

(2) If no rent change is requested,
borrowers must submit budget
documents for Agency approval 60
calendar days prior to the start of the
housing project’s fiscal year. The
Agency will notify borrowers if the
budget submission does not meet the
requirements of paragraphs (a) through
(d) of this section. The borrower will
have 10 days to submit the additional
material.

(3) If a rent change is requested, the
borrower must submit budget
documents to the Agency and notify
tenants of the requested rent change at
least 90 calendar days prior to the start
of the housing project’s fiscal year.

(i) The Agency will notify borrowers
if the budget submission does not meet
the requirements of paragraphs (a)
through (d) of this section, or if the rent
and utility allowance request has been
denied in accordance with § 3560.205(f).
The borrower will have 10 days to
submit the additional material to
address any issues raised by the Agency.

(ii) The rent change is not approved
until the Agency issues a written
approval. If there is no response from
the Agency within the 30-day period,
the rent change is considered automatic.
The following budgets are not eligible
for automatic approval:

(A) Budgets with rent increases above
$25 per unit; and

(B) Budgets that are submitted late or
that miss other deadlines set by the
Agency.

(4) If the Agency denies the budget
approval, the Agency will notify the
borrower in writing.

(5) If budget approval is denied, the
borrower shall continue to operate the
housing project based on the most
recently approved budget.

m 22. Amend § 3560.306 as follows:
m a. Revise paragraphs (a), (b), (d), and
(e)(2);
m b. Redesignate paragraphs (g)(2)
through (5) as paragraphs (g)(3) through
(6), respectively, and add new
paragraph (g)(2); and
m c. Redesignate paragraph (j)(2) as
paragraph (j)(3) and add new paragraph
M(2).

The revisions and additions read as
follows:

§3560.306 Reserve account.

(a) Purpose. To meet the major capital
expense needs of a housing project,
borrowers must establish and maintain
a reserve account, unless escrowed by
the Agency.

(b) Financial management of the
reserve account. Unless otherwise
approved by the Agency, borrower
management of the reserve account is
subject to the requirements of 7 CFR
part 1902, subpart A, regarding

supervised bank accounts.
* * * * *

(d) Transfer of surplus general
operating account funds. (1) The general
operating account will be deemed to
contain surplus funds when the balance
at the end of the housing project’s fiscal
year, after all payables and priorities,
exceeds 20 percent of the operating and
maintenance expenses. If the borrower
is escrowing taxes and insurance
premiums, include the amount that
should be escrowed by year end and
subtract such tax and insurance
premiums from operating and
maintenance expenses used to calculate
20 percent of the operating and
maintenance expenses.

(2) If a housing project’s general
operating account has surplus funds at
the end of the housing project’s fiscal
year as defined in paragraph (d)(1) of
this section, the Agency will require the
borrower to use the surplus funds to
address capital needs, make a deposit in
the housing project’s reserve account,
reduce the debt service on the
borrower’s loan, or reduce rents in the
following year. At the end of the
borrower’s fiscal year, if the borrower is
required to transfer surplus funds from
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the general operating account to the
reserve account, the transfer does not
change the future required contributions
to the reserve account.

(e)* L

(2) Reserve accounts must be
supervised accounts that require the
Agency to approve all withdrawals;
except, this requirement is not
applicable when loan funds guaranteed
by the Section 538 GRRH program are
used for the construction and/or
rehabilitation of a direct MFH loan
project. Direct MFH loan borrowers,
who are exempted from the supervised
account requirement, as described in
this section, must follow Section 538
GRRH program regulatory requirements
pertaining to reserve accounts. In all
cases, Section 538 lenders must get
prior written approval from the Agency
before reserve account funds involving
a direct MFH loan project can be
disbursed to the borrower.

* * * * *

(g) * x %

(2) Borrowers should include any
needed capital improvements based on
the needs identified in an Agency
approved Capital Needs Assessment (if
obtained) are completed within a

reasonable timeframe.
* * * * *

(j) * % %

(2) The Agency will allow for an
annual adjustment to increase reserve
account funding levels by Operating
Cost Adjustment Factor (OCAF) as
published by HUD annually. This will
require a modification to the Loan
agreement and the increase documented
with budget submission as outlined in
§3560.303.

Subpart I—Servicing

m 23. Amend § 3560.402 by revising
paragraph (b) to read as follows:

§3560.402 Loan payment processing.

* * * * *

(b) Required conversion to PASS.
Borrowers with Daily Interest Accrual
System (DIAS) accounts must convert to
PASS with any loan servicing action.

* * * * *

Subpart L—Off Farm Labor Housing
§3560.576 [Amended]

m 24. Amend § 3560.576 by removing
the words ““State Director’s” and adding
in their place “MFH Leadership

Designee’s” in paragraph (e).

Subpart N—Housing Preservation

§3560.656 [Amended]

m 25. Amend § 3560.656 by removing
the word “will” and replacing it with
“may”’ in paragraph (a) introductory
text.

Joaquin Altoro,
Administrator, Rural Housing Service.

[FR Doc. 2022—-03837 Filed 2—-28-22; 8:45 am]
BILLING CODE 3410-XV-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Chapter X

Bulletin 2022-03: Servicer
Responsibilities in Public Service Loan
Forgiveness Communications

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Compliance bulletin and policy
guidance.

SUMMARY: The Consumer Financial
Protection Bureau (CFPB) is issuing this
Compliance Bulletin and Policy
Guidance (Bulletin) regarding the
servicing of Federal student loans,
including Federal Family Education
Loan Program and Perkins loans, for
borrowers who may be eligible for
Public Service Loan Forgiveness (PSLF).
The Limited PSLF Waiver announced
by the Department of Education on
October 6, 2021 (PSLF Waiver)
significantly changes the program’s
eligibility criteria for a limited period.
In communicating with borrowers about
the PSLF program, servicers should
consider taking certain actions to ensure
compliance with the Dodd-Frank Wall
Street Reform and Consumer Protection
Act’s (Dodd-Frank Act’s) prohibition on
unfair, deceptive, or abusive acts or
practices (collectively, UDAAPs). In its
oversight, the CFPB will be paying
particular attention to whether student
loan servicers provide complete and
accurate information to consumers
about the benefits they can receive
under the PSLF Waiver and eligibility
for PSLF generally.

DATES: This bulletin is applicable on
March 1, 2022.

FOR FURTHER INFORMATION CONTACT: Matt
Liles, Counsel, Office of Supervision
Policy at 202—435-7435 or Carolyn
Hahn, Senior Gounsel, Office of
Enforcement at 202—-435-7212. If you
require this document in an alternative
electronic format, please contact CFPB_
Accessibility@cfpb.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Student debt in the United States
recently topped over $1.75 trillion.
PSLF is a benefit provided by Congress
to Federal student loan borrowers to
earn forgiveness of their Federal student
loans after 10 years of public service.
The U.S. Department of Education
estimates that over 1.3 million student
loan borrowers work in jobs that qualify
for PSLF; moreover, hundreds of
thousands of these borrowers have
expressed interest in PSLF by filing
forms to certify their public service
employment.?

The CFPB’s supervisory work has
revealed unfair or deceptive practices by
student loan servicers that prevented
many borrowers from making progress
towards forgiveness. Accordingly, the
CFPB is issuing this Bulletin to
highlight the significant changes to
PSLF eligibility criteria under the new
waiver and the CFPB’s supervision and
enforcement priorities with respect to
PSLF and the PSLF Waiver.

The Public Service Loan Forgiveness
Program

To qualify for PSLF under the original
requirements, a borrower had to make
120 on-time payments on a Direct Loan,
while on a qualifying repayment plan,
and while working in a qualifying
public service job.2 In 2018, Congress
created Temporary Expanded Public
Service Loan Forgiveness (TEPSLF)
which allows some borrowers to qualify
for forgiveness based on payments made
under repayment plans that were
previously ineligible.

The PSLF Waiver

In October 2021, in response to the
COVID-19 national emergency, the
Department of Education announced a
temporary easing of some PSLF program
requirements to help many previously
ineligible borrowers receive forgiveness
based on their qualifying public service
employment regardless of their loan
type or repayment plan.3 Importantly,
the PSLF Waiver allows borrowers with
Federal Family Education Loan Program
(FFELP) and Perkins loans to
consolidate into a Direct Loan and
receive credit toward loan forgiveness
under PSLF for periods of repayment on
the earlier loan(s). It also provides the
same benefit to existing Direct
Consolidation Loan borrowers resulting

1PSLF Report, September 2021 available at
https://studentaid.gov/sites/default/files/fsawg/
datacenter/library/pslf-sep2021.xIs.

234 CFR 685.219(c).

3 See Press Release, Federal Student Aid, Public
Service Loan Forgiveness Limited Waiver
Opportunity, available at https://studentaid.gov/
announcements-events/pslf-limited-waiver.


https://studentaid.gov/sites/default/files/fsawg/datacenter/library/pslf-sep2021.xls
https://studentaid.gov/sites/default/files/fsawg/datacenter/library/pslf-sep2021.xls
https://studentaid.gov/announcements-events/pslf-limited-waiver
https://studentaid.gov/announcements-events/pslf-limited-waiver
mailto:CFPB_Accessibility@cfpb.gov
mailto:CFPB_Accessibility@cfpb.gov
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in the forgiveness of tens of thousands
of borrowers’ loans automatically.# The
PSLF Waiver credits any month that a
Federal student loan borrower worked
in public service and was in active
repayment towards the 120 payments
required for PSLF. The PSLF Waiver is
intended to address several common
problems borrowers have experienced
in obtaining loan forgiveness, including
where the borrower:

e Worked in a qualifying public
service job but had Federal loans that
were not Direct Loans;

e made payments on a Direct Loan
while working in a qualifying public
service job, but not on a qualified
repayment plan;

e made payments on a Direct Loan
while working in a qualifying public
service job and on a qualifying
repayment plan, but made
underpayments or late payments;

e made 120 qualifying payments
while working in public service but
applied for forgiveness after having left
public service; 5 or

e was a member of the military who
did not receive credit for periods of
deferment or forbearance while serving
on active duty.

The impact of the PSLF Waiver could
be large and far-reaching. But many
borrowers who could benefit under the
PSLF Waiver will need to take
affirmative action before the October 31,
2022 deadline. To take advantage of the
PSLF Waiver, borrowers without Direct
Loans (such as Perkins loans or FFELP
loans) must consolidate into a Direct
Consolidation Loan and then file a PSLF
form certifying their previous public
service employment. Most borrowers
who have Direct Loans and want credit
for previously non-qualifying payments
will need to file PSLF forms certifying
their previous periods of public service
employment. The Department of
Education estimates that 27,000 Direct
Loan PSLF borrowers could receive
$2.82 billion in forgiveness merely by
certifying periods of prior public service

4 See Press Release, Federal Student Aid, U.S.
Department of Education Announces
Transformational Changes to the Public Service
Loan Forgiveness Program, Will Put Over 550,000
Public Service Workers Closer to Loan Forgiveness,
available at https://www.ed.gov/news/press-
releases/us-department-education-announces-
transformational-changes-public-service-loan-
forgiveness-program-will-put-over-550000-public-
service-workers-closer-loan-forgiveness (estimating
these borrowers will discharge $1.74 billion in
student loan debt).

5PSLF requires borrowers to not only work in
public service when they make the 120 qualifying
payments, but also when they apply for forgiveness
and when it is granted. 34 CFR 685.219(c)(1)(ii)(B—
C).

employment that were previously
ineligible.6

II. Unfair and Deceptive Acts or
Practices Related to PSLF

The CFPB has authority to oversee
student loan servicing, including citing
servicers for unfair, deceptive, or
abusive acts or practices.” As described
in previous Supervisory Highlights,
CFPB examiners have uncovered
deceptive student loan servicing
practices, including the following with
respect to PSLF.

Deceptive Statements to FFELP
Borrowers About Consolidating Into a
Direct Loan

Prior to the PSLF Waiver, only
payments made on Direct Loans
qualified for progress towards loan
forgiveness under PSLF.8 Any payment
a borrower made on other types of
Federal loans—such as Perkins Loans or
FFELP loans—did not count towards the
120 payments required to achieve
forgiveness. Instead, to pursue PSLF,
Federal student loan borrowers who did
not have Direct Loans had to first
consolidate those loans into a Direct
Consolidation Loan before their
payments would begin to count towards
forgiveness. Thus, prior to the PSLF
Waiver, borrowers could convert their
FFELP or Perkins loans into Direct
Consolidation Loans to benefit under
the PSLF program.

CFPB examiners have determined that
servicers misled borrowers about their
loan’s PSLF eligibility.? For example,
examiners have found that servicers
committed a deceptive practice by
leading FFELP borrowers to believe that
they had no potential course of action
to become eligible for PSLF, when the
borrowers could consolidate their

6 Press Release supra n. 4.

7 See title X of the Dodd-Frank Wall Street Reform
and Consumer Protection Act Public Law 111-203,
124 Stat. 1376 (2010) (establishing the CFPB’s
authority). Under the Dodd-Frank Act, all covered
persons or service providers are prohibited from
committing unfair, deceptive, or abusive acts or
practices in violation of the Act. An act or practice
is unfair when (i) it causes or is likely to cause
substantial injury to consumers; (ii) the injury is not
reasonably avoidable by consumers; and (iii) the
injury is not outweighed by countervailing benefits
to consumers or to competition. Id. at sections 1031,
1036; 12 U.S.C. 5531, 5536. Whether an act or
practice is deceptive is informed by decades of
precedent involving Section 5 of the Federal Trade
Commission Act. See CFPB Exam Manual at
UDAAP 5.

834 CFR 685.219(c)(1)(iii).

91f a supervisory matter is referred to the Office
of Enforcement, Enforcement may cite additional
violations based on these facts or uncover
additional information that could impact the
conclusion as to what violations may exist.

FFELP loans into a Direct Consolidation
Loan and pursue PSLF.10

Deceptive Statements About Qualifying
Public Service Employment

CFPB examiners also uncovered
potentially deceptive statements to
PSLF borrowers about whether their
jobs qualified for PSLF. For example,
examiners have found that servicers
risked committing a deceptive practice
by telling borrowers that only non-profit
jobs qualify for PSLF even though
government jobs also qualify.11

Misrepresenting the Effect of Filing an
Employment Certification Form (ECF)

Borrowers previously submitted ECFs
signed by their employers to verify their
periods of public service employment.12
CFPB examiners found that servicers
committed a deceptive act or practice by
misrepresenting the effect of filing the
ECF for borrowers who had FFELP
loans, but who did not have any Direct
Loans. Servicer employees represented
to FFELP borrowers that if they
submitted an ECF they would learn
whether their employment qualified for
PSLF. However, borrowers would not
receive a determination about employer
eligibility because the ECF would be
immediately denied because of their
ineligible FFELP loans.13

III. The CFPB’s Supervision and
Enforcement Priorities

Prior supervisory observations and
consumer complaints show that
servicers were not adequately
complying with the law, and were
making deceptive representations about
PSLF before the PSLF Waiver went into
effect.14 As servicers administer the new
PSLF Waiver, the CFPB expects
servicers to comply with Federal
consumer financial protection laws. The
CFPB plans to prioritize student loan
servicing oversight work in deploying
its enforcement and supervision
resources in the coming year with a
specific focus on monitoring
engagement with borrowers about PSLF
and the PSLF Waiver. Where the CFPB

10 Supervisory Highlights, Issue 24—Summer
2021 at 35-37 available at https://
www.consumerfinance.gov/data-research/research-
reports/supervisory-highlights-issue-24-summer-
2021/.

11]d. at 36-37.

12 Borrowers now certify their employment and
apply for PSLF on a single consolidated PSLF form.

13 Supervisory Highlights, Issue 24—Summer
2021 at 35-36.

14 See Consumer Financial Protection Bureau
(CFPB), Staying on Track While Giving Back (June
2017), available at https://
www.consumerfinance.gov/data-research/research-
reports/staying-track-while-giving-back-cost-
student-loan-servicing-breakdowns-people-serving-
their-communities/.


https://www.consumerfinance.gov/data-research/research-reports/supervisory-highlights-issue-24-summer-2021/
https://www.consumerfinance.gov/data-research/research-reports/supervisory-highlights-issue-24-summer-2021/
https://www.consumerfinance.gov/data-research/research-reports/supervisory-highlights-issue-24-summer-2021/
https://www.consumerfinance.gov/data-research/research-reports/supervisory-highlights-issue-24-summer-2021/
https://www.ed.gov/news/press-releases/us-department-education-announces-transformational-changes-public-service-loan-forgiveness-program-will-put-over-550000-public-service-workers-closer-loan-forgiveness
https://www.ed.gov/news/press-releases/us-department-education-announces-transformational-changes-public-service-loan-forgiveness-program-will-put-over-550000-public-service-workers-closer-loan-forgiveness
https://www.ed.gov/news/press-releases/us-department-education-announces-transformational-changes-public-service-loan-forgiveness-program-will-put-over-550000-public-service-workers-closer-loan-forgiveness
https://www.ed.gov/news/press-releases/us-department-education-announces-transformational-changes-public-service-loan-forgiveness-program-will-put-over-550000-public-service-workers-closer-loan-forgiveness
https://www.ed.gov/news/press-releases/us-department-education-announces-transformational-changes-public-service-loan-forgiveness-program-will-put-over-550000-public-service-workers-closer-loan-forgiveness
https://www.consumerfinance.gov/data-research/research-reports/staying-track-while-giving-back-cost-student-loan-servicing-breakdowns-people-serving-their-communities/
https://www.consumerfinance.gov/data-research/research-reports/staying-track-while-giving-back-cost-student-loan-servicing-breakdowns-people-serving-their-communities/
https://www.consumerfinance.gov/data-research/research-reports/staying-track-while-giving-back-cost-student-loan-servicing-breakdowns-people-serving-their-communities/
https://www.consumerfinance.gov/data-research/research-reports/staying-track-while-giving-back-cost-student-loan-servicing-breakdowns-people-serving-their-communities/
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finds entities have committed UDAAPs
related to PSLF and the PSLF Waiver,
the CFPB will hold them accountable.

In its student loan servicing oversight
work, the CFPB plans to pay particular
attention to:

1. Whether servicers of any federal
loan type provide complete and
accurate information about the PSLF
Waiver when discussing PSLF or loan
consolidation in any communications;

2. Whether servicers have adequate
policies and procedures to recognize
when borrowers are expressing interest
in PSLF or the PSLF Waiver or whose
files otherwise demonstrate their
eligibility and to direct those borrowers
to appropriate resources;

3. Whether servicers take steps to
promote the benefits of the PSLF waiver
to borrowers who express interest or
whose files otherwise demonstrate their
eligibility.

IV. Compliance Management Program
Expectations

To prevent unfair, deceptive, or
abusive acts or practices, entities should
consider enhancing their compliance
management systems to develop and
implement policies and procedures to
ensure that all borrowers receive
accurate and complete information
about the PSLF Waiver and
representatives facilitate their
enrollment,?s including by:

e Improving training to make sure
representatives effectively identify
borrowers who may be pursuing PSLF,
who have provided information
suggesting that they may benefit from
the PSLF Waiver, or who are expressing
interest in PSLF or the PSLF Waiver;

e improving training to make sure
representatives accurately describe
PSLF and the PSLF Waiver, their
benefits, the process for applying for
PSLF, using the Waiver, and the need to
act before the October 31, 2022,
deadline, including for representatives
that interact with borrowers of FFELP
and Perkins loans;

¢ updating call scripts to prompt
representatives to inform borrowers who
have provided information suggesting
they may benefit from the PSLF Waiver
about the benefits of the PSLF Waiver,
and the importance of consolidating and

15 The U.S. Department of Education has issued
guidance to FFELP and Perkins loan participants
directing them to provide interested borrowers with
accurate information about the PSLF Waiver. U.S.
Dept. of Ed., Office of Fed. Student Aid, GEN-21—
09, Guidance for FFEL and Perkins Loan Program
Participants on the Limited Public Service Loan
Forgiveness Waiver (Dec. 7, 2021), available at
https://fsapartners.ed.gov/knowledge-center/
library/dear-colleague-letters/2021-12-07/guidance-
ffel-and-perkins-loan-program-participants-limited-
public-service-loan-forgiveness-waiver.

filing a PSLF form for every job with an
eligible employer before the October 31,
2022, deadline;

¢ enhancing existing communication
tools, such as:

O Posting a dedicated PSLF Waiver
information page on the servicer’s
website that stresses the benefits of the
waiver, explains who is eligible for the
waiver, provides the steps for using the
waiver, and emphasizes the need to
apply for the waiver by October 31,
2022;

O posting a temporary banner on the
servicer’s main web page and account
log-in web page advertising the PSLF
Waiver and linking the borrower to the
dedicated PSLF Waiver information
page, and

© including information on the PSLF
Waiver on automated hold messages;

e tracking borrower interest in using
the PSLF Waiver to allow for targeted
follow up;

e monitoring representatives’
communications with borrowers about
PSLF;

o evaluating these issues through the
servicer’s quality control/assurance
program, compliance testing program,
and audit program at appropriate
intervals;

¢ actively monitoring for and
addressing systemic issues—such as
excessive call hold times—that inhibit
PSLF borrowers from getting
information from the entity about PSLF;

o regularly reviewing consumer
complaints regarding PSLF and
ensuring there is an appropriate channel
for receiving, investigating, determining
root causes, and properly resolving
consumer complaints relating to
misinformation about PSLF;

¢ ensuring that borrowers’
consolidation decisions are honored
timely, including by processing
consolidation applications and
providing payoff amounts timely; and

e ensuring that borrowers’ PSLF
forms are processed timely.

Generally, self-identification of
Federal consumer financial law
violations and developing an effective
corrective action plan that includes
complete identification of affected
populations and complete remediation
for injured consumers are important
elements of a strong compliance
management system. When these
violations relate to providing false or
misleading information about PSLF, a
robust and affirmative outreach strategy
to all potentially eligible consumers
about the PSLF Waiver, tailored to the
borrower’s loan type, may be an
important component of a corrective
action plan. These actions also factor
into the CFPB’s decision about whether

specific violations should be handled
through supervisory or enforcement
action.

CFPB Consideration of Proactive Efforts
by Servicers To Promote the PSLF
Waiver

In exercising its supervisory and
enforcement discretion, the CFPB will
consider the extent to which entities
engage in proactive measures to
promote the benefits of the PSLF Waiver
to borrowers. For example, servicers can
update call scripts to prompt
representatives to affirmatively ask
borrowers if they work or have worked
for a nonprofit or government
organization. In addition, servicers
already use the Defense Manpower
Database Center (DMDC) or other
comparable means to identify military
borrowers for purposes of ensuring that
borrowers receive the benefits of the
Servicemembers Civil Relief Act; they
could engage in similar efforts with
respect to the PSLF Waiver. Servicers
can also identify consumers who
previously submitted Teacher Loan
Forgiveness applications and then target
those groups with PSLF Waiver
communications.

The CFPB notes that time is of the
essence since the PSLF Waiver closes at
the end of October 2022. After the PSLF
Waiver closes, direct payments to
borrowers may be the primary means of
remediating relevant UDAAPs.

V. Conclusion

The CFPB will continue to review
closely the practices of student loan
servicers for potential UDAAPs,
including the practices related to PSLF
described above. The CFPB will use all
appropriate tools to hold entities
accountable if they engage in UDAAPs
in connection with these practices.

VI. Regulatory Requirements

The Bulletin constitutes a general
statement of policy exempt from the
notice and comment rulemaking
requirements of the Administrative
Procedure Act (APA). It is intended to
provide information regarding the
CFPB’s general plans to exercise its
supervisory and enforcement discretion
for institutions under its jurisdiction
and does not impose any legal
requirements on external parties, nor
does it create or confer any substantive
rights on external parties that could be
enforceable in any administrative or
civil proceeding. Because no notice of
proposed rulemaking is required in
issuing the Bulletin, the Regulatory
Flexibility Act also does not require an
initial or final regulatory flexibility
analysis. The CFPB has also determined
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that the issuance of the Bulletin does
not impose any new or revise any
existing recordkeeping, reporting, or
disclosure requirements on covered
entities or members of the public that
would be collections of information
requiring approval by the Office of
Management and Budget under the
Paperwork Reduction Act.

Rohit Chopra,

Director, Consumer Financial Protection
Bureau.

[FR Doc. 2022-04266 Filed 2—28-22; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2021-0259; Project
Identifier AD-2020-01128—-E; Amendment
39-21900; AD 2022-02-03]

RIN 2120-AA64
Airworthiness Directives; CFM
International, S.A. Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting an
airworthiness directive (AD) that
published in the Federal Register. The
AD applies to CFM International, S.A.
CFM56-3 and CFM56-7B model
turbofan engines with certain accessory
gearbox assembly (AGB) not equipped
with a dynamic oil seal assembly in the
handcranking pad. As published, the
part numbers (P/Ns) listed in paragraph
(1)(2)(i) are incorrect. This document
corrects that error. In all other respects,
the original document remains the
same; however, for clarity, the FAA is
publishing the entire rule in the Federal
Register.

DATES: This correction is effective
March 22, 2022. The effective date of
AD 2022-02-03 remains March 22,
2022.

ADDRESSES: For service information
identified in this final rule, contact CFM
International, S.A., Aviation Operations
Center, 1 Neumann Way, M/D Room
285, Cincinnati, OH 45125; phone: (877)
432-3272; email: fleetsupport@ge.com.
You may view this service information
at the FAA, Airworthiness Products
Section, Operational Safety Branch,
1200 District Avenue, Burlington, MA
01803. For information on the
availability of this material at the FAA,
call (817) 222-5110. It is also available
at https://www.regulations.gov by

searching for and locating Docket No.
FAA-2021-0259.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2021-0259, or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
final rule, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT:
Kevin Clark, Aviation Safety Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
(781) 238-7088; fax: (781) 238-7199;
email: kevin.m.clark@faa.gov.
SUPPLEMENTARY INFORMATION: AD 2022—
02-03, 39-21961 (87 FR 8402, February
15, 2022) (AD 2022—-02-03), requires
independent inspection to verify re-
installation of the AGB handcranking
pad cover after maintenance. AD 2022—
02-03 also requires the replacement of
the affected AGB with a part eligible for
installation as a terminating action to
the inspection requirement.

Need for the Correction

As published, the P/Ns listed in
paragraph (i)(2)(i) of the AD, which
defines a part eligible for installation,
are incorrect. The P/Ns were incorrectly
listed as 340—046-503—-0, 340—046—504—
0, and 340-046—505-0. The correct P/Ns
are 335-300-103-0, 335-300-105-0,
335-300-106-0, 335-300-107-0, 335—
300-108-0, 335-300—109-0, and 335—
300-110-0.

Although no other part of the
preamble or regulatory information has
been corrected, for clarity, the FAA is
publishing the entire rule in the Federal
Register.

The effective date of this AD remains
March 22, 2022.

Good Cause for Adoption Without Prior
Notice

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency
for “good cause” finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.” Under this section, an agency,
upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance.
Further, section 553(d) of the APA

authorizes agencies to make rules
effective in less than thirty days, upon
a finding of good cause.

The FAA has found that the risk to
the flying public justifies foregoing
notice and comment prior to adoption of
this rule because this action corrects
P/Ns that were correctly identified in a
notice of proposed rulemaking, which
published in the Federal Register on
May 3, 2021 (86 FR 23301).
Accordingly, notice and opportunity for
prior public comment are unnecessary
pursuant to 5 U.S.C. 553(b).

In addition, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment effective in
less than 30 days, for the same reasons
the FAA found good cause to forego
notice and comment.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Correction

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) by correcting 87 FR 8402,
(February 15, 2022), beginning at page
8405, column 2 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Corrected]

m 2. The FAA amends § 39.13 by:

m a. Removing airworthiness directive
2013-26-01, Amendment 39-17710 (78
FR 79295, December 30, 2013); and

m b. Adding the following new
airworthiness directive:

2022-02-03 CFM International, S.A.:
Amendment 39-21900; Docket No.
FAA-2021-0259; Project Identifier AD—
2020-01128-E.

(a) Effective Date

This airworthiness directive (AD) is
effective March 22, 2022.

(b) Affected ADs

This AD replaces AD 2013-26-01,
Amendment 39-17710 (78 FR 79295,
December 30, 2013).

(c) Applicability

This AD applies to CFM International, S.A.
CFM56-3 and CFM56-7B model turbofan
engines equipped with an accessory gearbox
(AGB) assembly with the following part
numbers (P/Ns):

(1) For CFM56-3, CFM56-3B, and CFM56—
3C model turbofan engines, AGB P/N: 335—
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300-103-0, 335-300-105-0, 335-300-106-0,
335-300-107-0, 335-300-108-0, 335—-300—
109-0, or 335—-300-110-0, installed.

(2) For CFM56-7B20, CFM56-7B20/2,
CFM56-7B20/3, CFM56-7B22, CFM56—
7B22/2, CFM56-7B22/3, CFM56-7B22/3B1,
CFM56-7B22/B1, CFM56-7B24, CFM56—
7B24/2, CFM56-7B24/3, CFM56—7B24/3B1,
CFM56-7B24/B1, CFM56-7B26, CFM56—
7B26/2, CFM56-7B26/3, CFM56—7B26/3B1,
CFM56-7B26/3B2, CFM56-7B26/3B2F,
CFM56-7B26/3F, CFM56—-7B26/B1, CFM56—
7B26/B2, CFM56—-7B27, CFM56-7B27/2,
CFM56-7B27/3, CFM56-7B27/3B1, CFM56—
7B27/3B1F, CFM56-7B27/3B3, CFM56—
7B27/3F, CFM56-7B27/B1, and CFM56—
7B27/B3 model turbofan engines, AGB P/N:
340-046-503-0, 340—-046—-504—-0, or 340—
046-505-0, installed.

(3) For CFM56—7B27A, CFM56-7B27A/3,
or CFM56-7B27AE model turbofan engines,
AGB P/N: 340-188-601-0, 340—-188-603-0,
or 340-188—605-0, installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7260, Turbine Engine Accessory Drive.

(e) Unsafe Condition

This AD was prompted by a dual engine
loss of oil event and 42 prior events of total
loss of engine oil during flight. The FAA is
issuing this AD to prevent loss of engine oil
while in flight. The unsafe condition, if not
addressed, could result in engine failure, loss
of thrust control, reduced control of the
aircraft, and damage to the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) After the effective date of this AD, after
any maintenance that involves removal and
re-installation of the AGB handcranking pad
cover, perform an independent inspection to
verify re-installation of the AGB
handcranking pad cover; or

(2) Prior to the next removal of the AGB
handcranking pad cover from the engine,
insert the independent inspection required
by paragraph (g)(1) of this AD as a required
inspection item in the existing approved
continuous airworthiness maintenance
program for the aircraft.

(h) Mandatory Terminating Action

As a mandatory terminating action to the
requirements of paragraph (g) of this AD:

(1) For affected CFM56—3, CFM56—-3B, and
CFM56-3C model turbofan engines, at the
next engine shop visit, or before December
31, 2026, whichever occurs first after the
effective date of this AD, replace the affected
AGB with a part eligible for installation.

(2) For affected CFM56—7B model turbofan
engines, except for CFM56-7B27A, CFM56—
7B27A/3, and CFM56-7B27AE model
turbofan engines, at the next engine shop
visit, or before December 31, 2024, whichever
occurs first after the effective date of this AD,
replace the affected AGB with a part eligible
for installation.

(i) Definition

(1) For the purpose of this AD, an “‘engine
shop visit” is the induction of an engine into
the shop for maintenance involving the
separation of pairs of major mating engine
case flanges, except for the following
situations, which do not constitute an engine
shop visit:

(i) Separation of engine flanges solely for
the purposes of transportation of the engine
without subsequent maintenance; or

(ii) Separation of engine flanges solely for
the purpose of replacing the fan or propulsor
without subsequent maintenance.

(2) For the purpose of this AD, for affected
CFM56-3, CFM56-3B, and CFM56—3C model
turbofan engines, a part eligible for
installation is:

(i) An AGB with a P/N other than 335—
300-103-0, 335-300-105-0, 335-300-106-0,
335-300-107-0, 335-300-108-0, 335-300—
109-0, 335-300-110-0; or

(ii) An AGB that, using an FAA-approved
procedure, has been re-worked with a
dynamic oil seal in the handcranking pad
cover assembly and re-identified with a new
P/N not listed in paragraph (i)(2)(i) of this
AD.

Note 1 to paragraph (i)(2)(ii): Procedures to
install a dynamic oil seal in the
handcranking pad cover assembly can be
found in CFM International SB CFM56-3
S/B 72—-1129, Revision 7, dated May 6, 2020.

(3) For the purpose of this AD, for affected
CFM56-7B model turbofan engines, except
for CFM56-7B27A, CFM56-7B27A/3, and
CFM56-7B27AE model turbofan engines, a
part eligible for installation is:

(i) An AGB with a P/N other than 340—
046-503-0, 340-046—-504—0, or 340-046—
505-0; or

(ii) An affected AGB that, using an FAA-
approved procedure, has been re-worked
with a dynamic oil seal in the handcranking
pad cover assembly and re-identified with a
new P/N not listed in paragraph (i)(3)(i) of
this AD.

Note 2 to paragraph (i)(3)(ii): Procedures to
install a dynamic oil seal in the
handcranking pad cover assembly can be
found in CFM International SB CFM56-7B
S/B 72-0879, Revision 7, dated February 10,
2021, CFM56—7B S/B 72—0564, Revision 9,
dated December 3, 2021, or CFM56-7B S/B
72-1071, initial issue, dated December 3,
2021.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOGC:s for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (k) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

For more information about this AD,
contact Kevin Clark, Aviation Safety
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: (781)
238-7088; fax: (781) 238—7199; email:
kevin.m.clark@faa.gov.

(1) Material Incorporated by Reference

None.

Issued on February 23, 2022.
Derek Morgan,

Acting Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2022—04149 Filed 2—-28-22; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95
[Docket No. 31417; Amdt. No. 564]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This document adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

DATES: 0901 UTC, effective March 24,
2022.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg. 29
Room 104, Oklahoma City, OK 73125.
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
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Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and

safety in air commerce, I find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 95

Airspace, Navigation (air).

Issued in Washington, DC, on February 18,
2022.
Thomas J. Nichols,
Aviation Safety, Flight Standards Service,
Manager, Standards Section, Flight
Procedures & Airspace Group, Flight
Technologies and Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, part 95 of the Federal
Aviation Regulations (14 CFR part 95) is
amended as follows effective at 0901
UTC, March 24, 2022.

PART 95—IFR ALTITUDES

m 1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
and 14 CFR 11.49(b)(2).

m 2. Part 95 is amended to read as
follows:

REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT

[Amendment 564 Effective Date, March 24, 2022]

From To MEA MAA
§95.3000 Low Altitude RNAV Routes
§95.3302 RNAV Route T302
Is Amended by Adding
LLUKY, NE WP ..o ROKKK, 1A WP ..ot 4400 17500
ROKKK, IAWP ......ccceveeene. WATERLOO, IA VOR/DME .. 3000 17500
WATERLOO, IA VOR/DME .... DUBUQUE, IA VORTAC ....... 2900 17500
DUBUQUE, IA VORTAC ....ooiiiieceeeeeeeee e JOOLZ, IL WP ..ottt *2900 17500
*2500-MOCA
JOOLZ, ILWP ettt GRIFT, IL WP et 3000 17500
§95.3411 RNAV Route T411
Is Added to Read
RAZORBACK, AR VORTAC ....ccoeiiieeecieeee e DROOP, MO WP ...ttt 3200 17500
DROOP, MO WP ......ccccuenne. BUTLER, MO VORTAC 2800 17500
BUTLER, MO VORTAC ... TOPEKA, KS VORTAC 3100 17500
TOPEKA, KS VORTAC ...t LINCOLN, NE VORTAC 3200 17500
§95.3413 RNAV Route T413
Is Added to Read
RAZORBACK, AR VORTAC ....ccoeiiieeeceeiee e DROOP, MO WP ..ottt 3200 17500
DROOP, MO WP ... EMPORIA, KS VORTAC ...ceoiiieieeee e 3100 17500
EMPORIA, KS VORTAC ....ooiiiee e eeee e SALINA, KS VORTAC .....cccovveennee. 3300 17500
SALINA, KS VORTAC ...t see e GRAND ISLAND, NE VOR/DME .... 3900 17500
GRAND ISLAND, NE VOR/DME .......cccoveiviireeiee e ISTIQ, NEWP ...oooviieeeeeee s 3800 17500
ISTIQ, NE WP ...ttt LLUKY, NE WP ..ottt 4000 17500
LLUKY, NE WP MMINI, NE WP .o 4000 17500
MMINI, NE WP JMBAG, SD WP ............. 4300 17500
JMBAG, SD WP PIERRE, SD VORTAC 4200 17500
From ‘ To ‘ MEA
§95.6001 Victor Routes-U.S.
§95.6013 VOR Federal Airway V13 Is Amended To Delete
RAZORBACK, AR VORTAC ....oooi ettt *PINNE, MO WP ..ottt ‘ 3000
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From To MEA
*4500-MRA
PINNE, MO WP ..ottt NEOSHO, MO VOR/DME .....ccccooiiiiiierieceeeeeeree e 3000
NEOSHO, MO VOR/DME NASHE, MO FIX ......cccc.c..... 2900
NASHE, MO FIX ............. DIZZI, MO WP ................ 2700
DIzzI, MO WP ....... BUTLER, MO VORTAC ... *2600
*2000—-MOCA
§95.6014 VOR Federal Airway V14 Is Amended To Delete
TULSA, OK VORTAC ..ottt ADAIR, OK FIX oottt 2500
ADAIR, OK FIX ...cccvevenne .... | NEOSHO, MO VOR/DME ......... 3000
NEOSHO, MO VOR/DME ......oocoeiiiieiienieeienieeesieeee e SPRINGFIELD, MO VORTAC 3000
§95.6015 VOR Federal Airway V15 Is Amended To Delete
OKMULGEE, OK VOR/DME ......ccctiiiiiniieieniiesie e MALTS, OK FIX oot 3500
MALTS, OK FIX oot *PRYOR, OK FIX oo **2900
*2900-MRA
**2200-MOCA
PRYOR, OK FIX oottt NEOSHO, MO VOR/DME ......ccooiiiieienieeee e 3000
§95.6027 VOR Federal Airway V27 Is Amended To Read in Part
GAVIOTA, CA VORTAC ..ottt *ORCUT, CA FIX e e 6000
*6000-MCA ORCUT, CA FIX, SE BND.
§95.6037 VOR Federal Airway V37 Is Amended To Delete
ELLWOOD CITY, PA VOR/DME .....ccccootiiiieeieieeiesieeesieeeneeae ERIE, PA TACAN ..ot 3000
§95.6043 VOR Federal Airway V43 Is Amended To Delete
YOUNGSTOWN, OH VORTAC ..ottt ERIE, PA TACAN ..ottt *5000
*3000-GNSS MEA
§95.6270 VOR Federal Airway V270 Is Amended To Delete
ERIE, PA VORTAC ....ooiiiiitiiiee ettt JAMESTOWN, NY VOR/DME .....coooiiiiriieienieie e 4000
§95.6307 VOR Federal Airway V307 Is Amended To Delete
HARRISON, AR VOR/DME ......ccoitiieiirieienieeeseeee e NEOSHO, MO VOR/DME .....cccoooiiriiiieieieie e *3400
*2800-MOCA
NEOSHO, MO VOR/DME ......occooiiiiierienieeienieeesieeee e OSWEGO, KS VOR/DME .....ccciiitiiiiiiiniieie et 3000
§95.6506 VOR Federal Airway V506 Is Amended To Delete
TULSA, OK VORTAC ..ottt VINTA, OK FIX oot 2700
VINTA, OK FIX .... | NEOSHO, MO VOR/DME .. 3000
NEOSHO, MO VOR/DME ......cccoeiiiieieniieienieee e BILIE, MO FIX oottt 3000
BILIE, MO FIX oot SPRINGFIELD, MO VORTAC ...cccoiiiiiiecieneceeneeeesre s 3000
From To MEA MAA
§95.7001 Jet Routes
§95.7181 Jet Route J181
Is Amended To Delete
OKMULGEE, OK VOR/DME NEOSHO, MO VOR/DME ......ccccooviiirieeeneceeeeeere e 18000 45000
NEOSHO, MO VOR/DME HALLSVILLE, MO VORTAC 18000 45000

Airway Segment

Changeover Points

From To Distance From
§95.8005 Jet Route Changeover Points
J181 Is Amended To Delete Changeover Point
OKMULGEE, OK VOR/DME .......cccceoenirenieienns NEOSHO, MO VOR/DME .......ccocoveiieieiineienns 58 | OKMULGEE.
NEOSHO, MO VOR/DME ........ccoeoiiiinieiiieeienne HALLSVILLE, MO VORTAC ...ccooiierieierieneenne 130 | NEOSHO.
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[FR Doc. 2022-04022 Filed 2—-28-22; 8:45 a.m.]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 888
[Docket No. FDA—-2022—N-0114]
Medical Devices; Orthopedic Devices;

Classification of the Screw Sleeve
Bone Fixation Device

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final amendment; final order.

SUMMARY: The Food and Drug
Administration (FDA, Agency, or we) is
classifying the screw sleeve bone
fixation device into class II (special
controls). The special controls that
apply to the device type are identified
in this order and will be part of the
codified language for the screw sleeve
bone fixation device’s classification. We
are taking this action because we have
determined that classifying the device
into class II (special controls) will
provide a reasonable assurance of safety
and effectiveness of the device. We
believe this action will also enhance
patients’ access to beneficial innovative
devices.

DATES:

This order is effective March 1, 2022.
The classification was applicable on
May 1, 2020.

FOR FURTHER INFORMATION CONTACT:
Jesse Muir, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 4508, Silver Spring,
MD 20993-0002, 240-402-6679,
Jesse.Muir@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Upon request, FDA has classified the
screw sleeve bone fixation device as
class II (special controls), which we
have determined will provide a
reasonable assurance of safety and
effectiveness. In addition, we believe
this action will enhance patients’ access
to beneficial innovation, by placing the
device into a lower device class than the
automatic class III assignment.

The automatic assignment of class III
occurs by operation of law and without
any action by FDA, regardless of the
level of risk posed by the new device.
Any device that was not in commercial
distribution before May 28, 1976, is
automatically classified as, and remains

within, class III and requires premarket
approval unless and until FDA takes an
action to classify or reclassify the device
(see 21 U.S.C. 360c(f)(1)). We refer to
these devices as ‘“postamendments
devices” because they were not in
commercial distribution prior to the
date of enactment of the Medical Device
Amendments of 1976, which amended
the Federal Food, Drug, and Cosmetic
Act (FD&C Act).

FDA may take a variety of actions in
appropriate circumstances to classify or
reclassify a device into class I or II. We
may issue an order finding a new device
to be substantially equivalent under
section 513(i) of the FD&C Act (21
U.S.C. 360c(i)) to a predicate device that
does not require premarket approval.
We determine whether a new device is
substantially equivalent to a predicate
device by means of the procedures for
premarket notification under section
510(k) of the FD&C Act (21 U.S.C.
360(k)) and part 807 (21 CFR part 807).

FDA may also classify a device
through “De Novo” classification, a
common name for the process
authorized under section 513(f)(2) of the
FD&C Act. Section 207 of the Food and
Drug Administration Modernization Act
of 1997 (Pub. L. 105—-115) established
the first procedure for De Novo
classification. Section 607 of the Food
and Drug Administration Safety and
Innovation Act (Pub. L. 112—-144)
modified the De Novo application
process by adding a second procedure.
A device sponsor may utilize either
procedure for De Novo classification.

Under the first procedure, the person
submits a 510(k) for a device that has
not previously been classified. After
receiving an order from FDA classifying
the device into class III under section
513(f)(1) of the FD&C Act, the person
then requests a classification under
section 513(f)(2).

Under the second procedure, rather
than first submitting a 510(k) and then
a request for classification, if the person
determines that there is no legally
marketed device upon which to base a
determination of substantial
equivalence, that person requests a
classification under section 513(f)(2) of
the FD&C Act.

Under either procedure for De Novo
classification, FDA is required to
classify the device by written order
within 120 days. The classification will
be according to the criteria under
section 513(a)(1) of the FD&C Act.
Although the device was automatically
placed within class III, the De Novo
classification is considered to be the
initial classification of the device.

When FDA classifies a device into
class I or II via the De Novo process, the

device can serve as a predicate for
future devices of that type, including for
510(k)s (see section 513(f)(2)(B)(@i) of the
FD&C Act). As a result, other device
sponsors do not have to submit a De
Novo request or premarket approval
application to market a substantially
equivalent device (see section 513(i) of
the FD&C Act, defining ‘“‘substantial
equivalence”). Instead, sponsors can use
the less-burdensome 510(k) process,
when necessary, to market their device.

II. De Novo Classification

On December 13, 2018, FDA received
Woven Orthopedic Technologies, LLC’s
request for De Novo classification of the
OGmend® Implant System. FDA
reviewed the request in order to classify
the device under the criteria for
classification set forth in section
513(a)(1) of the FD&C Act.

We classify devices into class II if
general controls by themselves are
insufficient to provide reasonable
assurance of safety and effectiveness,
but there is sufficient information to
establish special controls that, in
combination with the general controls,
provide reasonable assurance of the
safety and effectiveness of the device for
its intended use (see 21 U.S.C.
360c(a)(1)(B)). After review of the
information submitted in the request,
we determined that the device can be
classified into class II with the
establishment of special controls. FDA
has determined that these special
controls, in addition to the general
controls, will provide reasonable
assurance of the safety and effectiveness
of the device.

Therefore, on May 1, 2020, FDA
issued an order to the requester
classifying the device into class II. In
this final order, FDA is codifying the
classification of the device by adding 21
CFR 888.3043.1 We have named the
generic type of device “screw sleeve
bone fixation device,” and it is intended
to be implanted in conjunction with a
non-resorbable, metallic bone screw
where the screw has lost purchase due
to loosening, backout, or breakage. The
device fits between the screw threads
and surrounding bone and provides
increased surface area to create an

1FDA notes that the “ACTION” caption for this
final order is styled as “Final amendment; final
order,” rather than “Final order.” Beginning in
December 2019, this editorial change was made to
indicate that the document “amends” the Code of
Federal Regulations. The change was made in
accordance with the Office of Federal Register’s
(OFR) interpretations of the Federal Register Act (44
U.S.C. chapter 15), its implementing regulations (1
CFR 5.9 and parts 21 and 22), and the Document
Drafting Handbook.
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interference fit to restore stability of the
implant construct.

FDA has identified the following risks
to health associated specifically with
this type of device and the measures

required to mitigate these risks in table
1.

TABLE 1—SCREW SLEEVE BONE FIXATION DEVICE RISKS AND MITIGATION MEASURES

Identified risks

Mitigation measures

Loss of function/mechanical integrity resulting from:

= Device malposition.

= Device breakage.

= Damage to screw during insertion.

= Deterioration due to aging.

= |nsufficient restoration of screw fixation.
Revision

Adverse tissue reaction

Infection

Febrile response due to endotoxins ...................

beling.

Pyrogenicity testing.

In vivo performance testing; Non-clinical performance testing; Shelf life
testing; and Labeling.

In vivo performance testing; Non-clinical performance testing; and La-

Biocompatibility evaluation; In vivo performance testing; Non-clinical
performance testing; and Labeling.
Sterilization validation; and Shelf life testing.

FDA has determined that special
controls, in combination with the
general controls, address these risks to
health and provide reasonable assurance
of safety and effectiveness. For a device
to fall within this classification, and
thus avoid automatic classification in
class III, it would have to comply with
the special controls named in this final
order. The necessary special controls
appear in the regulation codified by this
order. We encourage sponsors to consult
with us if they wish to use a non-animal
testing method that they believe is
suitable, adequate, validated, and
feasible. We will consider if such an
alternative method could be assessed for
equivalency to an animal test method.
This device is subject to premarket
notification requirements under section
510(k) of the FD&C Act.

III. Analysis of Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IV. Paperwork Reduction Act of 1995

This final order establishes special
controls that refer to previously
approved collections of information
found in other FDA regulations and
guidance. These collections of
information are subject to review by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501-3521). The
collections of information in 21 CFR
part 860, subpart D, regarding De Novo
classification have been approved under
OMB control number 0910-0844; the
collections of information in 21 CFR
part 814, subparts A through E,

regarding premarket approval, have
been approved under OMB control
number 0910-0231; the collections of
information in part 807, subpart E,
regarding premarket notification
submissions, have been approved under
OMB control number 0910-0120; the
collections of information in 21 CFR
part 820, regarding quality system
regulation, have been approved under
OMB control number 0910-0073; and
the collections of information in 21 CFR
part 801, regarding labeling, have been
approved under OMB control number
0910-04385.

List of Subjects in 21 CFR Part 888

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 888 is
amended as follows:

PART 888—ORTHOPEDIC DEVICES

m 1. The authority citation for part 888
continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

m 2. Add § 888.3043 to subpart D to read
as follows:

§888.3043 Screw sleeve bone fixation
device.

(a) Identification. A screw sleeve bone
fixation device is intended to be
implanted in conjunction with a non-
resorbable, metallic bone screw where
the screw has lost purchase due to
loosening, backout, or breakage. The
device fits between the screw threads
and surrounding bone and provides
increased surface area to create an
interference fit to restore stability of the
implant construct.

(b) Classification. Class II (special
controls). The special controls for this
device are:

(1) In vivo performance testing under
anticipated conditions of use must
demonstrate:

(i) The device provides sufficient
stability to allow for fracture healing;
and

(ii) A lack of adverse biologic
response to the implant through
histopathological and
histomorphometric assessment.

(2) Non-clinical performance testing
must demonstrate that the device
performs as intended under anticipated
conditions of use. Testing must:

(i) Assess the stability of the device in
a rescue SCrew Scenario;

(ii) Demonstrate that the device can be
inserted and removed without damage
to the implant or associated hardware;

(iii) Demonstrate the device can
withstand dynamic loading without
device failure; and

(iv) Characterize wear particle
generation.

(3) The device must be demonstrated
to be biocompatible.

(4) The device must be demonstrated
to be non-pyrogenic.

(5) Performance data must
demonstrate the sterility of the device.

(6) Performance data must support the
labeled shelf life of the device by
demonstrating continued sterility,
package integrity, and device
functionality over the established shelf
life.

(7) Labeling must include:

(i) A detailed summary of the device
technical parameters;

(ii) Information describing all
materials of the device;

(iii) Instructions for use, including
device removal; and

(iv) A shelf life.
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Dated: February 22, 2022.
Lauren K. Roth,
Associate Commissioner for Policy.
[FR Doc. 2022-04154 Filed 2—28-22; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 1141
[Docket No. FDA-2019-N-3065]
RIN 0910-AI39

Tobacco Products; Required Warnings
for Cigarette Packages and
Advertisements; Delayed Effective
Date

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; delay of effective
date.

SUMMARY: As required by an order
issued by the U.S. District Court for the
Eastern District of Texas, this action
delays the effective date of the final rule
(“Tobacco Products; Required Warnings
for Cigarette Packages and
Advertisements”’), which published on
March 18, 2020. The new effective date
is April 9, 2023.

DATES: The effective date of the rule
amending 21 CFR part 1141 published
at 85 FR 15638, March 18, 2020, and
delayed at 85 FR 32293, May 29, 2020;
86 FR 3793, January 15, 2021; 86 FR
36509, July 12, 2021; 86 FR 50855,
September 13, 2021; and 86 FR 70052,
December 9, 2021, is further delayed
until April 9, 2023.

FOR FURTHER INFORMATION CONTACT:
Courtney Smith, Office of Regulations,
Center for Tobacco Products, Food and
Drug Administration, Document Control
Center, 10903 New Hampshire Ave.,
Bldg. 71, Rm. G335, Silver Spring, MD
20993-0002, 1-877-287-1371, email:
CTPRegulations@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of March 18, 2020, the
Food and Drug Administration (FDA or
Agency) issued a final rule establishing
new cigarette health warnings for
cigarette packages and advertisements.
The final rule implements a provision of
the Family Smoking Prevention and
Tobacco Control Act (Tobacco Control
Act) (Pub. L. 111-31) that requires FDA
to issue regulations requiring color
graphics depicting the negative health
consequences of smoking to accompany
new textual warning label statements.
The Tobacco Control Act amends the
Federal Cigarette Labeling and

Adpvertising Act of 1965 (Pub. L. 89-92)
to require each cigarette package and
advertisement to bear one of the new
required warnings. The final rule
specifies the 11 new textual warning
label statements and accompanying
color graphics. Pursuant to section
201(b) of the Tobacco Control Act, the
rule was published with an effective
date of June 18, 2021, 15 months after
the date of publication of the final rule.

On April 3, 2020, the final rule was
challenged in the U.S. District Court for
the Eastern District of Texas.! On May
8, 2020, the court granted a joint motion
to govern proceedings in that case and
postpone the effective date of the final
rule by 120 days.2 On December 2, 2020,
the court granted a new motion by the
plaintiffs to postpone the effective date
of the final rule by an additional 90
days.? On March 2, 2021, the court
granted another motion by the plaintiffs
to postpone the effective date of the
final rule by an additional 90 days.* On
May 21, 2021, the court granted another
motion by the plaintiffs to postpone the
effective date of the final rule by an
additional 90 days.® On August 18,
2021, the court issued an order to
postpone the effective date of the final
rule by an additional 90 days.® On
November 12, 2021, the court issued
another order to postpone the effective
date of the final rule by an additional 90
days.” On February 10, 2022, the court
issued another order to postpone the
effective date of the final rule by an
additional 90 days.8 The court ordered
that the new effective date of the final
rule is April 9, 2023. Pursuant to the
court order, any obligation to comply
with a deadline tied to the effective date
is similarly postponed, and those
obligations and deadlines are now tied
to the postponed effective date.

1R.J. Reynolds Tobacco Co. et al. v. United States
Food and Drug Administration et al., No. 6:20—cv—
00176 (E.D. Tex. filed April 3, 2020).

2R.J. Reynolds Tobacco Co., No. 6:20-cv—00176
(E.D. Tex. May 8, 2020) (order granting joint motion
and establishing schedule), Doc. No. 33.

3R.J. Reynolds Tobacco Co., No. 6:20-cv—00176
(E.D. Tex. December 2, 2020) (order granting
Plaintiffs’ motion and postponing effective date),
Doc. No. 80.

4 R.J. Reynolds Tobacco Co., No. 6:20—cv—00176
(E.D. Tex. March 2, 2021) (order granting Plaintiffs’
motion and postponing effective date), Doc. No. 89.

5R.J. Reynolds Tobacco Co., No. 6:20-cv—00176
(E.D. Tex. May 21, 2021) (order granting Plaintiffs’
motion and postponing effective date), Doc. No. 91.

6 R.J. Reynolds Tobacco Co., No. 6:20-cv—00176
(E.D. Tex. August 18, 2021) (order postponing
effective date), Doc. No. 92.

7 R.J. Reynolds Tobacco Co., No. 6:20-cv—00176
(E.D. Tex. November 12, 2021) (order postponing
effective date), Doc. No. 93.

8 R.J. Reynolds Tobacco Co., No. 6:20—cv—00176
(E.D. Tex. February 10, 2022) (order postponing
effective date), Doc. No. 94.

To the extent that 5 U.S.C. 553 applies
to this action, the Agency’s
implementation of this action without
opportunity for public comment,
effective immediately upon publication
in the Federal Register, is based on the
good cause exception in 5 U.S.C.
553(b)(B). Seeking public comment is
impracticable, unnecessary, and
contrary to the public interest. The 90-
day postponement of the effective date,
until April 9, 2023, is required by court
order in accordance with the court’s
authority to postpone a rule’s effective
date pending judicial review (5 U.S.C.
705). Seeking prior public comment on
this postponement would have been
impracticable, as well as contrary to the
public interest in the orderly issuance
and implementation of regulations.

Dated: February 23, 2022.
Lauren K. Roth,
Associate Commissioner for Policy.
[FR Doc. 2022-04181 Filed 2—-28-22; 8:45 am|
BILLING CODE 4164-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 300
[TD 9962]
RIN 1545-BQ06

User Fees Relating to the Enrolled
Agent Special Enroliment Examination
and the Enrolled Retirement Plan
Agent Special Enroliment Examination

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: These final regulations amend
existing regulations relating to the user
fees for the special enrollment
examinations for enrolled agents and
enrolled retirement plan agents. The
final regulations increase the amount of
the user fee for each part of the special
enrollment examination for enrolled
agents (EA SEE). The final regulations
also remove the user fee for the special
enrollment examination for enrolled
retirement plan agents (ERPA SEE)
because the IRS no longer offers the
ERPA SEE or new enrollment as an
enrolled retirement plan agent. The final
regulations affect individuals taking the
EA SEE. The Independent Offices
Appropriation Act of 1952 authorizes
charging user fees.
DATES: Effective date: These regulations
are effective March 31, 2022.
Applicability date: For the date of
applicability, see § 300.4(d).
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FOR FURTHER INFORMATION CONTACT:
Karen Wozniak at (202) 317-5129 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to 26 CFR part 300 regarding user fees.
On September 29, 2021, a notice of
proposed rulemaking (REG-100718-21)
and notice of public hearing was
published in the Federal Register (86
FR 53893). The notice proposed
amending the regulations relating to the
user fees for the EA SEE and ERPA SEE.
The notice proposed increasing the
amount of the user fee for each part of
the EA SEE from $81, plus an amount
payable to a third-party contractor, to
$99, plus an amount payable to a third-
party contractor. The notice also
proposed removing the user fee for the
ERPA SEE. The notice contains a
detailed explanation regarding the
amendments to these regulations.

Two comments responding to the
notice were received. There were no
requests to speak at the scheduled
public hearing. Consequently, the
public hearing was cancelled (86 FR
66496). After consideration of the
written comments, the Department of
the Treasury (Treasury Department) and
the IRS have decided to adopt without
modification the regulations proposed
by the notice.

Summary of Comments

The two comments submitted in
response to the notice of proposed
rulemaking are available at
www.regulations.gov or upon request.

The two commenters expressed
concern that the proposed EA SEE user
fee would be used to fund the program
for enrollment and renewal of enrolled
agents in addition to recovering the
IRS’s cost of overseeing the EA SEE.
One commenter stated that the program
for enrollment and renewal of
enrollment of enrolled agents should be
funded by enrollment and renewal
fees—not the EA SEE user fee—and
recommended increasing the enrollment
and renewal fees instead of increasing
the EA SEE user fee. The second
commenter expressed agreement with
this comment.

Under Office of Management and
Budget (OMB) Circular A-25, 58 FR
38142 (July 15, 1993) (OMB Circular A—
25), Federal agencies that provide
services that confer benefits on
identifiable recipients are to establish
user fees that recover for the
government the full cost of providing
the service. An agency that seeks to
impose a user fee for government-
provided services must calculate the full

cost of providing those services. Under
OMB Circular A-25, a user fee should
be set at an amount that recovers the full
cost of providing a service, unless the
OMB grants an exception. The full cost
of providing a service includes both the
direct and indirect costs of providing
the service.

As required by OMB Circular A-25,
the IRS conducted a biennial review of
the EA SEE user fee, during which it
calculated the full cost of overseeing the
EA SEE, taking into account all direct
and indirect costs. In calculating the full
cost of overseeing the EA SEE, the IRS
followed generally accepted accounting
principles established by the Federal
Accounting Standards Advisory Board.
The proposed EA SEE user fee only
recovers the IRS’s cost of overseeing the
EA SEE. It does not recover costs
associated with other programs. The
preamble to the proposed regulations
describes in detail the costs associated
with overseeing the EA SEE and the
IRS’s calculation of the proposed EA
SEE user fee.

The IRS charges a separate user fee to
recover the costs it incurs related to
enrollment and renewal of enrollment of
enrolled agents and renewal of
enrollment of enrolled retirement plan
agents. That fee is currently set at $67
per initial application and renewal. Like
the EA SEE user fee, the user fees for
enrollment and renewal of enrollment of
enrolled agents and renewal of
enrollment of enrolled retirement plan
agents are also subject to biennial
review under OMB Circular A-25. See
REG-114209-21 in the Proposed Rules
section of this edition of the Federal
Register, separately proposing to
increase the renewal user fee for
enrolled retirement plan agents from
$67 to $140 and both the enrollment
and renewal user fee for enrolled agents
from $67 to $140.

Accordingly, after consideration of
the comments, the proposed regulations
are adopted without change.

Special Analyses

These regulations are not significant
and are not subject to review under
section 6(b) of Executive Order 12866
pursuant to the Memorandum of
Agreement (April 11, 2018) between the
Treasury Department and the Office of
Management and Budget regarding
review of tax regulations. Pursuant to
the Regulatory Flexibility Act (5 U.S.C.
chapter 6), it is hereby certified that
these final regulations will not have a
significant economic impact on a
substantial number of small entities.
The final regulations remove the ERPA
SEE user fee as the IRS no longer offers
the examination or new enrollment as

an enrolled retirement plan agent. The
EA SEE user fee primarily affects
individuals who take the EA SEE. Only
individuals, not businesses, can be
enrolled agents. Accordingly, the
economic impact of these regulations on
any small entity would be a result of an
individual enrolled agent owning a
small entity or a small entity employing
an enrolled agent and reimbursing the
individual for the fee. The Treasury
Department and the IRS estimate that an
average of 22,381 EA SEE examination
parts will be taken by individuals
annually. Consequently, a substantial
number of small entities is not likely to
be affected. Further, the economic
impact on any small entities affected
would be limited to paying the $18
difference in cost between the $99 user
fee and the previous $81 user fee per
part (for each enrolled agent that a small
entity employs and pays for), which is
unlikely to present a significant
economic impact. The total economic
impact of these regulations is
approximately $402,858 annually,
which is the product of the
approximately 22,381 examination parts
and the $18 increase in the fee per part.
The rule is, therefore, not expected to
have a significant economic impact on

a substantial number of small entities,
and a regulatory flexibility analysis is
not required.

Pursuant to section 7805(f) of the
Internal Revenue Code, the notice of
proposed rulemaking was submitted to
the Chief Counsel of the Office of
Advocacy of the Small Business
Administration for comment on its
impact on small business. No comments
on the notice were received from the
Chief Counsel for the Office of
Advocacy of the Small Business
Administration.

Drafting Information

The principal author of these
regulations is Karen Wozniak, Office of
the Associate Chief Counsel (Procedure
and Administration). Other personnel
from the Treasury Department and the
IRS participated in the development of
the regulations.

List of Subjects in 26 CFR Part 300

Reporting and recordkeeping
requirements, User fees.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 300 is
amended as follows:
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PART 300—USER FEES

m Paragraph 1. The authority citation
for part 300 continues to read as
follows:

Authority: 31 U.S.C. 9701.

§300.0 [Amended]

m Par. 2. Section 300.0 is amended by
removing paragraph (b)(9) and
redesignating paragraphs (b)(10) through
(13) as paragraphs (b)(9) through (12).

m Par. 3. Section 300.4 is amended by
revising paragraphs (b) and (d) to read
as follows:

§300.4 Enrolled agent special enroliment
examination fee.
* * * * *

(b) Fee. The fee for taking the enrolled
agent special enrollment examination is
$99 per part, which is the cost to the
government for overseeing the
development and administration of the
examination and is in addition to the
fees charged by the administrator of the
examination.

* * * * *

(d) Applicability date. This section
applies to registrations for the enrolled
agent special enrollment examination
that occur on or after March 31, 2022.

§300.9 [Removed]
m Par. 4. Section 300.9 is removed.

§§300.10 through 300.13 [Redesignated
as §§300.09 through 300.12]

m Par. 5. Redesignate §§ 300.10 through
300.13 as §§300.09 through 300.12.

Douglas W. O’Donnell,

Deputy Commissioner for Services and
Enforcement.

Approved: February 24, 2022.
Thomas C. West, Jr.,

Deputy Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 2022—-04302 Filed 2—-25-22; 11:15 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 587

Russian Harmful Foreign Activities
Sanctions Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.
ACTION: Final rule.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is adding regulations to
implement an April 15, 2021 Russia-
related Executive order. OFAC intends

to supplement these regulations with a
more comprehensive set of regulations,
which may include additional
interpretive guidance and definitions,
general licenses, and other regulatory
provisions.

DATES: This rule is effective March 1,
2022.

FOR FURTHER INFORMATION CONTACT:
OFAC: Assistant Director for Licensing,
202—-622-2480; Assistant Director for
Regulatory Affairs, 202-622-4855; or
Assistant Director for Sanctions
Compliance & Evaluation, 202—622—
2490.

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website:
www.treas.gov/ofac.

Background

On April 15, 2021, the President,
invoking the authority of, inter alia, the
International Emergency Economic
Powers Act (50 U.S.C. 1701 et seq.)
(IEEPA), issued Executive Order (E.O.)
14024, “Blocking Property With Respect
To Specified Harmful Foreign Activities
of the Government of the Russian
Federation” (86 FR 20249, April 19,
2021).

In E.O. 14024, the President found
that specified harmful foreign activities
of the Government of the Russian
Federation—in particular, efforts to
undermine the conduct of free and fair
democratic elections and democratic
institutions in the United States and its
allies and partners; to engage in and
facilitate malicious cyber-enabled
activities against the United States and
its allies and partners; to foster and use
transnational corruption to influence
foreign governments; to pursue
extraterritorial activities targeting
dissidents or journalists; to undermine
security in countries and regions
important to United States national
security; and to violate well-established
principles of international law,
including respect for the territorial
integrity of states—constitute an
unusual and extraordinary threat to the
national security, foreign policy, and
economy of the United States and
declared a national emergency to deal
with that threat.

OFAC is issuing the Russian Harmful
Foreign Activities Sanctions
Regulations, 31 CFR part 587 (the
“Regulations”), to implement E.O.
14024, pursuant to authorities delegated
to the Secretary of the Treasury in E.O.
14024. A copy of E.O. 14024 appears in
appendix A to this part.

The Regulations are being published
in abbreviated form at this time for the
purpose of providing immediate
guidance to the public. OFAC intends to
supplement this part 587 with a more
comprehensive set of regulations, which
may include additional interpretive
guidance and definitions, general
licenses, and other regulatory
provisions. The appendix to the
Regulations will be removed when
OFAC supplements this part with a
more comprehensive set of regulations.

Public Participation

Because the Regulations involve a
foreign affairs function, the provisions
of E.O. 12866 of September 30, 1993,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), and the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective date
are inapplicable. Because no notice of
proposed rulemaking is required for this
rule, the Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply.

Paperwork Reduction Act

The collections of information related
to the Regulations are contained in 31
CFR part 501 (the “Reporting,
Procedures and Penalties Regulations™).
Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507), those
collections of information have been
approved by the Office of Management
and Budget under control number 1505—
0164. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

List of Subjects in 31 CFR Part 587

Administrative practice and
procedure, Banks, banking, Blocking of
assets, Foreign trade, Penalties,
Reporting and recordkeeping
requirements, Russia, Sanctions,
Services.

m For the reasons set forth in the
preamble, OFAC adds part 587 to 31
CFR chapter V to read as follows:

PART 587—RUSSIAN HARMFUL
FOREIGN ACTIVITIES SANCTIONS
REGULATIONS

Subpart A—Relation of This Part to Other

Laws and Regulations

Sec.

587.101 Relation of this part to other laws
and regulations.

Subpart B—Prohibitions

587.201 Prohibited transactions.
587.202 Effect of transfers violating the
provisions of this part.
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587.203 Holding of funds in interest-
bearing accounts; investment and
reinvestment.

587.204 Expenses of maintaining blocked
tangible property; liquidation of blocked
property.

587.205 Exempt transactions.

Subpart C—General Definitions

587.300

587.301

587.302

587.303 Entity.

587.304 Financial, material, or
technological support.

587.305 Government of the Russian
Federation.

587.306 [Reserved]

587.307 Interest.

587.308 Licenses; general and specific.

587.309 OFAC.

587.310 Person.

587.311 Property; property interest.

587.312 Transfer.

587.313 United States.

587.314 United States person; U.S. person.

587.315 U.S. financial institution.

Applicability of definitions.

Effective date.

Subpart D—Interpretations

587.401 [Reserved]

587.402 Effect of amendment.

587.403 Termination and acquisition of an
interest in blocked property.

587.404 Transactions ordinarily incident to
a licensed transaction.

587.405 Setoffs prohibited.

587.406 Entities owned by one or more
persons whose property and interests in
property are blocked.

Subpart E—Licenses, Authorizations, and
Statements of Licensing Policy

587.501 General and specific licensing
procedures.

587.502 [Reserved]

587.503 Exclusion from licenses.

587.504 Payments and transfers to blocked
accounts in U.S. financial institutions.

587.505 Entries in certain accounts for
normal service charges.

587.506 Provision of certain legal services.

587.507 Payments for legal services from
funds originating outside the United
States.

587.508 Emergency medical services.

587.509 Official business of the United
States Government.

587.510 Official business of certain
international organizations and entities.

Subpart F—Reports

587.601 Records and reports.

Subpart G—Penalties and Findings of

Violation

587.701 Penalties and Findings of
Violation.

Subpart H—Procedures

587.801 Procedures.

587.802 Delegation of certain authorities of
the Secretary of the Treasury.

Subpart |I—Paperwork Reduction Act

587.901 Paperwork Reduction Act notice.

Appendix A to Part 587—Executive
Order 14024 of April 15, 2021

Authority: 3 U.S.C. 301; 31 U.S.C. 321(b);
50 U.S.C. 1601-1651, 1701-1706; Pub. L.

Blocked account; blocked property.

101-410, 104 Stat. 890, as amended (28
U.S.C. 2461 note); E.O. 14024, 86 FR 20249,
April 19, 2021.

Subpart A—Relation of This Part to
Other Laws and Regulations

§587.101 Relation of this part to other
laws and regulations.

This part is separate from, and
independent of, the other parts of this
chapter, with the exception of part 501
of this chapter, the recordkeeping and
reporting requirements and license
application and other procedures of
which apply to this part. Actions taken
pursuant to part 501 of this chapter with
respect to the prohibitions contained in
this part are considered actions taken
pursuant to this part. Differing foreign
policy and national security
circumstances may result in differing
interpretations of similar language
among the parts of this chapter. No
license or authorization contained in or
issued pursuant to those other parts
authorizes any transaction prohibited by
this part. No license or authorization
contained in or issued pursuant to any
other provision of law or regulation
authorizes any transaction prohibited by
this part. No license or authorization
contained in or issued pursuant to this
part relieves the involved parties from
complying with any other applicable
laws or regulations.

Note 1 to § 587.101. This part has been
published in abbreviated form for the
purpose of providing immediate guidance to
the public. OFAC intends to supplement this
part with a more comprehensive set of
regulations, which may include additional
interpretive guidance and definitions, general
licenses, and other regulatory provisions.

Subpart B—Prohibitions

§587.201 Prohibited transactions.

(a) All transactions prohibited
pursuant to Executive Order (E.O.)
14024 of April 15, 2021 are prohibited
pursuant to this part.

(b) All transactions prohibited
pursuant to any further Executive orders
issued pursuant to the national
emergency declared in E.O. 14024 are
prohibited pursuant to this part.

Note 1 to §587.201. The names of persons
designated or identified as blocked pursuant
to E.O. 14024, or listed in, or designated or
identified as blocked pursuant to, any further
Executive orders issued pursuant to the
national emergency declared therein, whose
property and interests in property therefore
are blocked pursuant to this section, are
published in the Federal Register and
incorporated into OFAC’s Specially
Designated Nationals and Blocked Persons
List (SDN List) using the following identifier
formulation: “[RUSSIA-EOI[E.O. number
pursuant to which the person’s property and
interests in property are blocked]].” The SDN
List is accessible through the following page

on OFAC’s website: www.treasury.gov/sdn.
Additional information pertaining to the SDN
List can be found in appendix A to this
chapter. See § 587.406 concerning entities
that may not be listed on the SDN List but
whose property and interests in property are
nevertheless blocked pursuant to this section.

Note 2 to §587.201. The International
Emergency Economic Powers Act (50 U.S.C.
1701 et seq.), in Section 203 (50 U.S.C. 1702),
authorizes the blocking of property and
interests in property of a person during the
pendency of an investigation. The names of
persons whose property and interests in
property are blocked pending investigation
pursuant to this section also are published in
the Federal Register and incorporated into
the SDN List using the following identifier
formulation: “[BPI-RUSSIA-EOIE.O. number
pursuant to which the person’s property and
interests in property are blocked pending
investigation]].”

Note 3 to §587.201. Sections 501.806 and
501.807 of this chapter describe the
procedures to be followed by persons
seeking, respectively, the unblocking of
funds that they believe were blocked due to
mistaken identity, or administrative
reconsideration of their status as persons
whose property and interests in property are
blocked pursuant to this section.

§587.202 Effect of transfers violating the
provisions of this part.

(a) Any transfer after the effective date
that is in violation of any provision of
this part or of any regulation, order,
directive, ruling, instruction, or license
issued pursuant to this part, and that
involves any property or interest in
property blocked pursuant to § 587.201,
is null and void and shall not be the
basis for the assertion or recognition of
any interest in or right, remedy, power,
or privilege with respect to such
property or interest in property.

(b) No transfer before the effective
date shall be the basis for the assertion
or recognition of any right, remedy,
power, or privilege with respect to, or
any interest in, any property or interest
in property blocked pursuant to
§587.201, unless the person who holds
or maintains such property, prior to that
date, had written notice of the transfer
or by any written evidence had
recognized such transfer.

(c) Unless otherwise provided, a
license or other authorization issued by
OFAC before, during, or after a transfer
shall validate such transfer or make it
enforceable to the same extent that it
would be valid or enforceable but for
the provisions of this part and any
regulation, order, directive, ruling,
instruction, or license issued pursuant
to this part.
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(d) Transfers of property that
otherwise would be null and void or
unenforceable by virtue of the
provisions of this section shall not be
deemed to be null and void or
unenforceable as to any person with
whom such property is or was held or
maintained (and as to such person only)
in cases in which such person is able to
establish to the satisfaction of OFAC
each of the following:

(1) Such transfer did not represent a
willful violation of the provisions of this
part by the person with whom such
property is or was held or maintained
(and as to such person only);

(2) The person with whom such
property is or was held or maintained
did not have reasonable cause to know
or suspect, in view of all the facts and
circumstances known or available to
such person, that such transfer required
a license or authorization issued
pursuant to this part and was not so
licensed or authorized, or, if a license or
authorization did purport to cover the
transfer, that such license or
authorization had been obtained by
misrepresentation of a third party or
withholding of material facts or was
otherwise fraudulently obtained; and

(3) The person with whom such
property is or was held or maintained
filed with OFAC a report setting forth in
full the circumstances relating to such
transfer promptly upon discovery that:

(i) Such transfer was in violation of
the provisions of this part or any
regulation, ruling, instruction, license,
or other directive or authorization
issued pursuant to this part;

(ii) Such transfer was not licensed or
authorized by OFAC; or

(iii) If a license did purport to cover
the transfer, such license had been
obtained by misrepresentation of a third
party or withholding of material facts or
was otherwise fraudulently obtained.

(e) The filing of a report in accordance
with the provisions of paragraph (d)(3)
of this section shall not be deemed
evidence that the terms of paragraphs
(d)(1) and (2) of this section have been
satisfied.

(f) Unless licensed pursuant to this
part, any attachment, judgment, decree,
lien, execution, garnishment, or other
judicial process is null and void with
respect to any property or interest in
property blocked pursuant to § 587.201.

§587.203 Holding of funds in interest-
bearing accounts; investment and
reinvestment.

(a) Except as provided in paragraph
(e) or (f) of this section, or as otherwise
directed or authorized by OFAC, any
U.S. person holding funds, such as
currency, bank deposits, or liquidated

financial obligations, subject to
§587.201 shall hold or place such funds
in a blocked interest-bearing account
located in the United States.

(b)(1) For the purposes of this section,
the term blocked interest-bearing
account means a blocked account:

(i) In a federally insured U.S. bank,
thrift institution, or credit union,
provided the funds are earning interest
at rates that are commercially
reasonable; or

(ii) With a broker or dealer registered
with the Securities and Exchange
Commission under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.), provided the funds are invested in
a money market fund or in U.S.
Treasury bills.

(2) Funds held or placed in a blocked
account pursuant to paragraph (a) of this
section may not be invested in
instruments the maturity of which
exceeds 180 days.

(c) For the purposes of this section, a
rate is commercially reasonable if it is
the rate currently offered to other
depositors on deposits or instruments of
comparable size and maturity.

(d) For the purposes of this section, if
interest is credited to a separate blocked
account or subaccount, the name of the
account party on each account must be
the same.

(e) Blocked funds held in instruments
the maturity of which exceeds 180 days
at the time the funds become subject to
§587.201 may continue to be held until
maturity in the original instrument,
provided any interest, earnings, or other
proceeds derived therefrom are paid
into a blocked interest-bearing account
in accordance with paragraph (a) or (f)
of this section.

(f) Blocked funds held in accounts or
instruments outside the United States at
the time the funds become subject to
§587.201 may continue to be held in the
same type of accounts or instruments,
provided the funds earn interest at rates
that are commercially reasonable.

(g) This section does not create an
affirmative obligation for the holder of
blocked tangible property, such as real
or personal property, or of other blocked
property, such as debt or equity
securities, to sell or liquidate such
property. However, OFAC may issue
licenses permitting or directing such
sales or liquidation in appropriate cases.

(h) Funds subject to this section may
not be held, invested, or reinvested in
a manner that provides financial or
economic benefit or access to any
person whose property and interests in
property are blocked pursuant to
§587.201, nor may their holder
cooperate in or facilitate the pledging or

other attempted use as collateral of
blocked funds or other assets.

§587.204 Expenses of maintaining
blocked tangible property; liquidation of
blocked property.

(a) Except as otherwise authorized,
and notwithstanding the existence of
any rights or obligations conferred or
imposed by any international agreement
or contract entered into or any license
or permit granted prior to the effective
date, all expenses incident to the
maintenance of tangible property
blocked pursuant to § 587.201 shall be
the responsibility of the owners or
operators of such property, which
expenses shall not be met from blocked
funds.

(b) Property blocked pursuant to
§587.201 may, in the discretion of
OFAGQ, be sold or liquidated and the net
proceeds placed in a blocked interest-
bearing account in the name of the
owner of the property.

§587.205 Exempt transactions.

(a) Personal communications. The
prohibitions contained in this part do
not apply to any postal, telegraphic,
telephonic, or other personal
communication that does not involve
the transfer of anything of value.

(b) Official business. The prohibitions
contained in §587.201(a) do not apply
to transactions for the conduct of the
official business of the United States
Government or the United Nations
(including its Specialized Agencies,
Programmes, Funds, and Related
Organizations) by employees, grantees,
or contractors thereof.

Subpart C—General Definitions

§587.300 Applicability of definitions.
The definitions in this subpart apply
throughout the entire part.

§587.301
property.

The terms blocked account and
blocked property mean any account or
property subject to the prohibitions in
§587.201 held in the name of a person
whose property and interests in
property are blocked pursuant to
§587.201, or in which such person has
an interest, and with respect to which
payments, transfers, exportations,
withdrawals, or other dealings may not
be made or effected except pursuant to
a license or other authorization from
OFAC expressly authorizing such
action.

Note 1 to §587.301. See §587.406
concerning the blocked status of property
and interests in property of an entity that is
directly or indirectly owned, whether
individually or in the aggregate, 50 percent

Blocked account; blocked
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or more by one or more persons whose
property and interests in property are
blocked pursuant to § 587.201.

§587.302 Effective date.

(a) The term effective date refers to
the effective date of the applicable
prohibitions and directives contained in
this part, and, with respect to a person
whose property and interests in
property are blocked pursuant to
§587.201, the earlier of the date of
actual or constructive notice that such
person’s property and interests in
property are blocked.

(b) For the purposes of this section,
constructive notice is the date that a
notice of the blocking of the relevant
person’s property and interests in
property is published in the Federal
Register.

§587.303 Entity.

The term entity means a partnership,
association, trust, joint venture,
corporation, group, subgroup, or other
organization.

§587.304 Financial, material, or
technological support.

The term financial, material, or
technological support means any
property, tangible or intangible,
including currency, financial
instruments, securities, or any other
transmission of value; weapons or
related materiel; chemical or biological
agents; explosives; false documentation
or identification; communications
equipment; computers; electronic or
other devices or equipment;
technologies; lodging; safe houses;
facilities; vehicles or other means of
transportation; or goods.
“Technologies” as used in this section
means specific information necessary
for the development, production, or use
of a product, including related technical
data such as blueprints, plans, diagrams,
models, formulae, tables, engineering
designs and specifications, manuals, or
other recorded instructions.

§587.305 Government of the Russian
Federation.

The term Government of the Russian
Federation means the Government of
the Russian Federation, any political
subdivision, agency, or instrumentality
thereof, including the Central Bank of
the Russian Federation, and any person
owned, controlled, or directed by, or
acting for or on behalf of, the
Government of the Russian Federation.

§587.306 [Reserved]

§587.307 Interest.

Except as otherwise provided in this
part, the term interest, when used with

respect to property (e.g., “an interest in
property”’), means an interest of any
nature whatsoever, direct or indirect.

§587.308 Licenses; general and specific.

(a) Except as otherwise provided in
this part, the term license means any
license or authorization contained in or
issued pursuant to this part.

(b) The term general license means
any license or authorization the terms of
which are set forth in subpart E of this
part or made available on OFAC’s
website: www.treasury.gov/ofac.

(c) The term specific license means
any license or authorization issued
pursuant to this part but not set forth in
subpart E of this part or made available
on OFAC’s website: www.treasury.gov/
ofac.

Note 1 to §587.308. See §501.801 of this
chapter on licensing procedures.

§587.309 OFAC.

The term OFAC means the
Department of the Treasury’s Office of
Foreign Assets Control.

§587.310 Person.

The term person means an individual
or entity.

§587.311 Property; property interest.

The terms property and property
interest include money, checks, drafts,
bullion, bank deposits, savings
accounts, debts, indebtedness,
obligations, notes, guarantees,
debentures, stocks, bonds, coupons, any
other financial instruments, bankers
acceptances, mortgages, pledges, liens
or other rights in the nature of security,
warehouse receipts, bills of lading, trust
receipts, bills of sale, any other
evidences of title, ownership, or
indebtedness, letters of credit and any
documents relating to any rights or
obligations thereunder, powers of
attorney, goods, wares, merchandise,
chattels, stocks on hand, ships, goods on
ships, real estate mortgages, deeds of
trust, vendors’ sales agreements, land
contracts, leaseholds, ground rents, real
estate and any other interest therein,
options, negotiable instruments, trade
acceptances, royalties, book accounts,
accounts payable, judgments, patents,
trademarks or copyrights, insurance
policies, safe deposit boxes and their
contents, annuities, pooling agreements,
services of any nature whatsoever,
contracts of any nature whatsoever, and
any other property, real, personal, or
mixed, tangible or intangible, or interest
or interests therein, present, future, or
contingent.

§587.312 Transfer.

The term transfer means any actual or
purported act or transaction, whether or
not evidenced by writing, and whether
or not done or performed within the
United States, the purpose, intent, or
effect of which is to create, surrender,
release, convey, transfer, or alter,
directly or indirectly, any right, remedy,
power, privilege, or interest with respect
to any property. Without limitation on
the foregoing, it shall include the
making, execution, or delivery of any
assignment, power, conveyance, check,
declaration, deed, deed of trust, power
of attorney, power of appointment, bill
of sale, mortgage, receipt, agreement,
contract, certificate, gift, sale, affidavit,
or statement; the making of any
payment; the setting off of any
obligation or credit; the appointment of
any agent, trustee, or fiduciary; the
creation or transfer of any lien; the
issuance, docketing, filing, or levy of or
under any judgment, decree,
attachment, injunction, execution, or
other judicial or administrative process
or order, or the service of any
garnishment; the acquisition of any
interest of any nature whatsoever by
reason of a judgment or decree of any
foreign country; the fulfillment of any
condition; the exercise of any power of
appointment, power of attorney, or
other power; or the acquisition,
disposition, transportation, importation,
exportation, or withdrawal of any
security.

§587.313 United States.

The term United States means the
United States, its territories and
possessions, and all areas under the
jurisdiction or authority thereof.

§587.314 United States person; U.S.
person.

The term United States person or U.S.
person means any United States citizen,
lawful permanent resident, entity
organized under the laws of the United
States or any jurisdiction within the
United States (including foreign
branches), or any person in the United
States.

§587.315 U.S. financial institution.

The term U.S. financial institution
means any U.S. entity (including its
foreign branches) that is engaged in the
business of accepting deposits, making,
granting, transferring, holding, or
brokering loans or credits, or purchasing
or selling foreign exchange, securities,
futures or options, or procuring
purchasers and sellers thereof, as
principal or agent. It includes
depository institutions, banks, savings
banks, money services businesses,
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operators of credit card systems, trust
companies, insurance companies,
securities brokers and dealers, futures
and options brokers and dealers,
forward contract and foreign exchange
merchants, securities and commodities
exchanges, clearing corporations,
investment companies, employee
benefit plans, dealers in precious
metals, stones, or jewels, and U.S.
holding companies, U.S. affiliates, or
U.S. subsidiaries of any of the foregoing.
This term includes those branches,
offices, and agencies of foreign financial
institutions that are located in the
United States, but not such institutions’
foreign branches, offices, or agencies.

Subpart D—Interpretations

§587.401 [Reserved]

§587.402 Effect of amendment.

Unless otherwise specifically
provided, any amendment,
modification, or revocation of any
provision in or appendix to this part or
chapter or of any order, regulation,
ruling, instruction, or license issued by
OFAC does not affect any act done or
omitted, or any civil or criminal
proceeding commenced or pending,
prior to such amendment, modification,
or revocation. All penalties, forfeitures,
and liabilities under any such order,
regulation, ruling, instruction, or license
continue and may be enforced as if such
amendment, modification, or revocation
had not been made.

§587.403 Termination and acquisition of
an interest in blocked property.

(a) Whenever a transaction licensed or
authorized by or pursuant to this part
results in the transfer of property
(including any property interest) away
from a person whose property and
interests in property are blocked
pursuant to § 587.201, such property
shall no longer be deemed to be
property blocked pursuant to § 587.201,
unless there exists in the property
another interest that is blocked pursuant
to §587.201, the transfer of which has
not been effected pursuant to license or
other authorization.

(b) Unless otherwise specifically
provided in a license or authorization
issued pursuant to this part, if property
(including any property interest) is
transferred or attempted to be
transferred to a person whose property
and interests in property are blocked
pursuant to § 587.201, such property
shall be deemed to be property in which
such person has an interest and
therefore blocked.

§587.404 Transactions ordinarily incident
to a licensed transaction.

Any transaction ordinarily incident to
a licensed transaction and necessary to
give effect thereto is also authorized,
except:

(a) An ordinarily incident transaction,
not explicitly authorized within the
terms of the license, by or with a person
whose property and interests in
property are blocked pursuant to
§587.201; or

(b) An ordinarily incident transaction,
not explicitly authorized within the
terms of the license, involving a debit to
a blocked account or a transfer of
blocked property.

§587.405 Setoffs prohibited.

A setoff against blocked property
(including a blocked account), whether
by a U.S. financial institution or other
U.S. person, is a prohibited transfer
under § 587.201 if effected after the
effective date.

§587.406 Entities owned by one or more
persons whose property and interests in
property are blocked.

Persons whose property and interests
in property are blocked pursuant to
§587.201 have an interest in all
property and interests in property of an
entity in which such persons directly or
indirectly own, whether individually or
in the aggregate, a 50 percent or greater
interest. The property and interests in
property of such an entity, therefore, are
blocked, and such an entity is a person
whose property and interests in
property are blocked pursuant to
§587.201, regardless of whether the
name of the entity is incorporated into
OFAC’s Specially Designated Nationals
and Blocked Persons List (SDN List).

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

§587.501 General and specific licensing
procedures.

For provisions relating to licensing
procedures, see part 501, subpart E, of
this chapter. Licensing actions taken
pursuant to part 501 of this chapter with
respect to the prohibitions contained in
this part are considered actions taken
pursuant to this part. General licenses
and statements of licensing policy
relating to this part also may be
available through the Russian Harmful
Foreign Activities sanctions page on
OFAC’s website: www.treasury.gov/ofac.

§587.502 [Reserved]

§587.503 Exclusion from licenses.
OFAC reserves the right to exclude

any person, property, transaction, or

class thereof from the operation of any

license or from the privileges conferred
by any license. OFAC also reserves the
right to restrict the applicability of any
license to particular persons, property,
transactions, or classes thereof. Such
actions are binding upon actual or
constructive notice of the exclusions or
restrictions.

§587.504 Payments and transfers to
blocked accounts in U.S. financial
institutions.

Any payment of funds or transfer of
credit in which a person whose property
and interests in property are blocked
pursuant to § 587.201 has any interest
that comes within the possession or
control of a U.S. financial institution
must be blocked in an account on the
books of that financial institution. A
transfer of funds or credit by a U.S.
financial institution between blocked
accounts in its branches or offices is
authorized, provided that no transfer is
made from an account within the
United States to an account held outside
the United States, and further provided
that a transfer from a blocked account
may be made only to another blocked
account held in the same name.

Note 1 to §587.504. See § 501.603 of this
chapter for mandatory reporting
requirements regarding financial transfers.
See also §587.203 concerning the obligation
to hold blocked funds in interest-bearing
accounts.

§587.505 Entries in certain accounts for
normal service charges.

(a) A U.S. financial institution is
authorized to debit any blocked account
held at that financial institution in
payment or reimbursement for normal
service charges owed it by the owner of
that blocked account.

(b) As used in this section, the term
normal service charges shall include
charges in payment or reimbursement
for interest due; cable, telegraph,
internet, or telephone charges; postage
costs; custody fees; small adjustment
charges to correct bookkeeping errors;
and, but not by way of limitation,
minimum balance charges, notary and
protest fees, and charges for reference
books, photocopies, credit reports,
transcripts of statements, registered
mail, insurance, stationery and supplies,
and other similar items.

§587.506 Provision of certain legal
services.

(a) The provision of the following
legal services to or on behalf of persons
whose property and interests in
property are blocked pursuant to
§587.201 is authorized, provided that
any receipt of payment of professional
fees and reimbursement of incurred
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expenses must be authorized pursuant
to §587.507, which authorizes certain
payments for legal services from funds
originating outside the United States;
via specific license; or otherwise
pursuant to this part:

(1) Provision of legal advice and
counseling on the requirements of and
compliance with the laws of the United
States or any jurisdiction within the
United States, provided that such advice
and counseling are not provided to
facilitate transactions in violation of this
part;

(2) Representation of persons named
as defendants in or otherwise made
parties to legal, arbitration, or
administrative proceedings before any
U.S. federal, state, or local court or
agency;

(3) Initiation and conduct of legal,
arbitration, or administrative
proceedings before any U.S. federal,
state, or local court or agency;

(4) Representation of persons before
any U.S. federal, state, or local court or
agency with respect to the imposition,
administration, or enforcement of U.S.
sanctions against such persons; and

(5) Provision of legal services in any
other context in which prevailing U.S.
law requires access to legal counsel at
public expense.

(b) The provision of any other legal
services to or on behalf of persons
whose property and interests in
property are blocked pursuant to
§587.201, not otherwise authorized in
this part, requires the issuance of a
specific license.

(c) U.S. persons do not need to obtain
specific authorization to provide related
services, such as making filings and
providing other administrative services,
that are ordinarily incident to the
provision of services authorized by this
section. Additionally, U.S. persons who
provide services authorized by this
section do not need to obtain specific
authorization to contract for related
services that are ordinarily incident to
the provision of those legal services,
such as those provided by private
investigators or expert witnesses, or to
pay for such services. See § 587.404.

(d) Entry into a settlement agreement
or the enforcement of any lien,
judgment, arbitral award, decree, or
other order through execution,
garnishment, or other judicial process
purporting to transfer or otherwise alter
or affect property or interests in
property blocked pursuant to § 587.201
is prohibited unless licensed pursuant
to this part.

Note 1 to § 587.506. Pursuant to part 501,
subpart E, of this chapter, U.S. persons
seeking administrative reconsideration or
judicial review of their designation or the

blocking of their property and interests in
property may apply for a specific license
from OFAC to authorize the release of certain
blocked funds for the payment of
professional fees and reimbursement of
incurred expenses for the provision of such
legal services where alternative funding
sources are not available.

§587.507 Payments for legal services from
funds originating outside the United States.

(a) Professional fees and incurred
expenses. (1) Receipt of payment of
professional fees and reimbursement of
incurred expenses for the provision of
legal services authorized pursuant to
§587.506(a) to or on behalf of any
person whose property and interests in
property are blocked pursuant to
§587.201 is authorized from funds
originating outside the United States,
provided that the funds do not originate
from:

(i) A source within the United States;

(ii) Any source, wherever located,
within the possession or control of a
U.S. person; or

(iii) Any individual or entity, other
than the person on whose behalf the
legal services authorized pursuant to
§587.506(a) are to be provided, whose
property and interests in property are
blocked pursuant to any part of this
chapter or any Executive order or
statute.

(2) Nothing in paragraph (a) of this
section authorizes payments for legal
services using funds in which any other
person whose property and interests in
property are blocked pursuant to
§587.201, any other part of this chapter,
or any Executive order or statute has an
interest.

(b) Reports. (1) U.S. persons who
receive payments pursuant to paragraph
(a) of this section must submit annual
reports no later than 30 days following
the end of the calendar year during
which the payments were received
providing information on the funds
received. Such reports shall specify:

(i) The individual or entity from
whom the funds originated and the
amount of funds received; and

(ii) If applicable:

(A) The names of any individuals or
entities providing related services to the
U.S. person receiving payment in
connection with authorized legal
services, such as private investigators or
expert witnesses;

(B) A general description of the
services provided; and

(C) The amount of funds paid in
connection with such services.

(2) The reports, which must reference
this section, are to be submitted to
OFAGC using one of the following
methods:

(i) Email (preferred method):
OFACReport@treasury.gov; or

(ii) U.S. mail: OFAC Regulations
Reports, Office of Foreign Assets
Control, U.S. Department of the
Treasury, 1500 Pennsylvania Avenue
NW, Freedman’s Bank Building,
Washington, DC 20220.

§587.508 Emergency medical services.

The provision and receipt of
nonscheduled emergency medical
services that are prohibited by this part
are authorized.

§587.509 Official business of the United
States Government.

All transactions prohibited by this
part that are for the conduct of the
official business of the United States
Government by employees, grantees, or
contractors thereof are authorized.

§587.510 Official business of certain
international organizations and entities.

All transactions prohibited by this
part that are for the conduct of the
official business of the following entities
by employees, grantees, or contractors
thereof are authorized:

(a) The United Nations, including its
Programmes, Funds, and Other Entities
and Bodies, as well as its Specialized
Agencies and Related Organizations;

(b) The International Centre for
Settlement of Investment Disputes
(ICSID) and the Multilateral Investment
Guarantee Agency (MIGA);

(c) The African Development Bank
Group, the Asian Development Bank,
the European Bank for Reconstruction
and Development, and the Inter-
American Development Bank Group
(IDB Group), including any fund entity
administered or established by any of
the foregoing; and

(d) The International Committee of
the Red Cross and the International
Federation of Red Cross and Red
Crescent Societies.

Subpart F—Reports

§587.601 Records and reports.

For provisions relating to required
records and reports, see part 501,
subpart G, of this chapter.
Recordkeeping and reporting
requirements imposed by part 501 of
this chapter with respect to the
prohibitions contained in this part are
considered requirements arising
pursuant to this part.

Subpart G—Penalties and Findings of
Violation

§587.701

Violation.
(a) The penalties available under

section 206 of the International

Penalties and Findings of
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Emergency Economic Powers Act (50
U.S.C. 1701 et seq.) (IEEPA), as adjusted
annually pursuant to the Federal Civil
Penalties Inflation Adjustment Act of
1990 (Pub. L. 101-410, as amended, 28
U.S.C. 2461 note) or, in the case of
criminal violations, as adjusted
pursuant to 18 U.S.C. 3571, are
applicable to violations of the
provisions of this part.

(b) OFAC has the authority, pursuant
to IEEPA, to issue Pre-Penalty Notices,
Penalty Notices, and Findings of
Violation; impose monetary penalties;
engage in settlement discussions and
enter into settlements; refer matters to
the United States Department of Justice
for administrative collection; and, in
appropriate circumstances, refer matters
to appropriate law enforcement agencies
for criminal investigation and/or
prosecution. For more information, see
appendix A to part 501 of this chapter,
which provides a general framework for
the enforcement of all economic
sanctions programs administered by
OFAGQ, including enforcement-related
definitions, types of responses to
apparent violations, general factors
affecting administrative actions, civil
penalties for failure to comply with a
requirement to furnish information or
keep records, and other general civil
penalties information.

Subpart H—Procedures

§587.801 Procedures.

For license application procedures
and procedures relating to amendments,
modifications, or revocations of
licenses; administrative decisions;
rulemaking; and requests for documents
pursuant to the Freedom of Information
and Privacy Acts (5 U.S.C. 552 and
552a), see part 501, subpart E, of this
chapter.

§587.802 Delegation of certain authorities
of the Secretary of the Treasury.

Any action that the Secretary of the
Treasury is authorized to take pursuant
to Executive Order 14024 of April 15,
2021, and any further Executive orders
issued pursuant to the national
emergency declared therein, may be
taken by the Director of OFAC or by any
other person to whom the Secretary of
the Treasury has delegated authority so
to act.

Subpart I—Paperwork Reduction Act

§587.901
For approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507) of information
collections relating to recordkeeping
and reporting requirements, licensing

Paperwork Reduction Act notice.

procedures, and other procedures, see
§501.901 of this chapter. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a valid control number
assigned by OMB.

Appendix A to Part 587—Executive
Order 14024 of April 15, 2021

Executive Order 14024 of April 15, 2021

Blocking Property With Respect To Specified
Harmful Foreign Activities of the
Government of the Russian Federation.

By the authority vested in me as President
by the Constitution and the laws of the
United States of America, including the
International Emergency Economic Powers
Act (50 U.S.C. 1701 et seq.) (IEEPA), the
National Emergencies Act (50 U.S.C. 1601 et
seq.) (NEA), section 212(f) of the Immigration
and Nationality Act of 1952 (8 U.S.C.
1182(f)), and section 301 of title 3, United
States Code,

I, JOSEPH R. BIDEN JR., President of the
United States of America, find that specified
harmful foreign activities of the Government
of the Russian Federation—in particular,
efforts to undermine the conduct of free and
fair democratic elections and democratic
institutions in the United States and its allies
and partners; to engage in and facilitate
malicious cyber-enabled activities against the
United States and its allies and partners; to
foster and use transnational corruption to
influence foreign governments; to pursue
extraterritorial activities targeting dissidents
or journalists; to undermine security in
countries and regions important to United
States national security; and to violate well-
established principles of international law,
including respect for the territorial integrity
of states—constitute an unusual and
extraordinary threat to the national security,
foreign policy, and economy of the United
States. I hereby declare a national emergency
to deal with that threat.

Accordingly, I hereby order:

Section 1. All property and interests in
property that are in the United States, that
hereafter come within the United States, or
that are or hereafter come within the
possession or control of any United States
person of the following persons are blocked
and may not be transferred, paid, exported,
withdrawn, or otherwise dealt in:

(a) Any person determined by the Secretary
of the Treasury, in consultation with the
Secretary of State, and, with respect to
subsection (a)(ii) of this section, in
consultation with the Attorney General, or by
the Secretary of State, in consultation with
the Secretary of the Treasury, and, with
respect to subsection (a)(ii) of this section, in
consultation with the Attorney General:

(i) To operate or have operated in the
technology sector or the defense and related
materiel sector of the Russian Federation
economy, or any other sector of the Russian
Federation economy as may be determined
by the Secretary of the Treasury, in
consultation with the Secretary of State;

(ii) to be responsible for or complicit in, or
to have directly or indirectly engaged or

attempted to engage in, any of the following
for or on behalf of, or for the benefit of,
directly or indirectly, the Government of the
Russian Federation:

(A) Malicious cyber-enabled activities;

(B) interference in a United States or other
foreign government election;

(C) actions or policies that undermine
democratic processes or institutions in the
United States or abroad;

(D) transnational corruption;

(E) assassination, murder, or other
unlawful killing of, or infliction of other
bodily harm against, a United States person
or a citizen or national of a United States ally
or partner;

(F) activities that undermine the peace,
security, political stability, or territorial
integrity of the United States, its allies, or its
partners; or

(G) deceptive or structured transactions or
dealings to circumvent any United States
sanctions, including through the use of
digital currencies or assets or the use of
physical assets;

(iii) to be or have been a leader, official,
senior executive officer, or member of the
board of directors of:

(A) The Government of the Russian
Federation;

(B) an entity that has, or whose members
have, engaged in any activity described in
subsection (a)(ii) of this section; or

(C) an entity whose property and interests
in property are blocked pursuant to this
order;

(iv) to be a political subdivision, agency, or
instrumentality of the Government of the
Russian Federation;

(v) to be a spouse or adult child of any
person whose property and interests in
property are blocked pursuant to subsection
(a)(ii) or (iii) of this section;

(vi) to have materially assisted, sponsored,
or provided financial, material, or
technological support for, or goods or
services to or in support of:

(A) Any activity described in subsection
(a)(ii) of this section; or

(B) any person whose property and
interests in property are blocked pursuant to
this order; or

(vii) to be owned or controlled by, or to
have acted or purported to act for or on
behalf of, directly or indirectly, the
Government of the Russian Federation or any
person whose property and interests in
property are blocked pursuant to this order.

(b) any person determined by the Secretary
of the Treasury, in consultation with the
Secretary of State, to have materially assisted,
sponsored, or provided financial, material, or
technological support for, or goods or
services to or in support of, a government
whose property and interests in property are
blocked pursuant to chapter V of title 31 of
the Code of Federal Regulations or another
Executive Order, and to be:

(i) A citizen or national of the Russian
Federation;

(ii) an entity organized under the laws of
the Russian Federation or any jurisdiction
within the Russian Federation (including
foreign branches); or

(iii) a person ordinarily resident in the
Russian Federation.
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(c) any person determined by the Secretary
of State, in consultation with the Secretary of
the Treasury, to be responsible for or
complicit in, or to have directly or indirectly
engaged in or attempted to engage in, cutting
or disrupting gas or energy supplies to
Europe, the Caucasus, or Asia, and to be:

(i) An individual who is a citizen or
national of the Russian Federation; or

(ii) an entity organized under the laws of
the Russian Federation or any jurisdiction
within the Russian Federation (including
foreign branches).

(d) The prohibitions in subsections (a), (b),
and (c) of this section apply except to the
extent provided by statutes, or in regulations,
orders, directives, or licenses that may be
issued pursuant to this order, and
notwithstanding any contract entered into or
any license or permit granted before the date
of this order.

Sec. 2. The prohibitions in section 1 of this
order include:

(a) The making of any contribution or
provision of funds, goods, or services by, to,
or for the benefit of any person whose
property and interests in property are
blocked pursuant to this order; and

(b) the receipt of any contribution or
provision of funds, goods, or services from
any such person.

Sec. 3. (a) The unrestricted immigrant and
nonimmigrant entry into the United States of
noncitizens determined to meet one or more
of the criteria in section 1 of this order would
be detrimental to the interests of the United
States, and the entry of such persons into the
United States, as immigrants or
nonimmigrants, is hereby suspended, except
when the Secretary of State or the Secretary
of Homeland Security, as appropriate,
determines that the person’s entry would not
be contrary to the interests of the United
States, including when the Secretary of State
or the Secretary of Homeland Security, as
appropriate, so determines, based on a
recommendation of the Attorney General,
that the person’s entry would further
important United States law enforcement
objectives.

(b) The Secretary of State shall implement
this authority as it applies to visas pursuant
to such procedures as the Secretary of State,
in consultation with the Secretary of
Homeland Security, may establish.

(c) The Secretary of Homeland Security
shall implement this order as it applies to the
entry of noncitizens pursuant to such
procedures as the Secretary of Homeland
Security, in consultation with the Secretary
of State, may establish.

(d) Such persons shall be treated by this
section in the same manner as persons
covered by section 1 of Proclamation 8693 of
July 24, 2011 (Suspension of Entry of Aliens
Subject to United Nations Security Council
Travel Bans and International Emergency
Economic Powers Act Sanctions).

Sec. 4. (a) Any transaction that evades or
avoids, has the purpose of evading or
avoiding, causes a violation of, or attempts to
violate any of the prohibitions set forth in
this order is prohibited.

(b) Any conspiracy formed to violate any
of the prohibitions set forth in this order is
prohibited.

Sec. 5.1 hereby determine that the making
of donations of the types of articles specified
in section 203(b)(2) of IEEPA (50 U.S.C.
1702(b)(2)) by, to, or for the benefit of any
person whose property and interests in
property are blocked pursuant to this order
would seriously impair my ability to deal
with the national emergency declared in this
order, and I hereby prohibit such donations
as provided by section 1 of this order.

Sec. 6. For the purposes of this order:

(a) The term “‘entity’”” means a partnership,
association, trust, joint venture, corporation,
group, subgroup, or other organization;

(b) the term “Government of the Russian
Federation” means the Government of the
Russian Federation, any political
subdivision, agency, or instrumentality
thereof, including the Central Bank of the
Russian Federation, and any person owned,
controlled, or directed by, or acting for or on
behalf of, the Government of the Russian
Federation;

(c) the term “‘noncitizen” means any
person who is not a citizen or noncitizen
national of the United States;

(d) the term “person” means an individual
or entity; and

(e) the term “United States person’” means
any United States citizen, lawful permanent
resident, entity organized under the laws of
the United States or any jurisdiction within
the United States (including foreign

branches), or any person in the United States.

Sec. 7. For those persons whose property
and interests in property are blocked
pursuant to this order who might have a
constitutional presence in the United States,
I find that because of the ability to transfer
funds or other assets instantaneously, prior
notice to such persons of measures to be
taken pursuant to this order would render
those measures ineffectual. I therefore
determine that for these measures to be
effective in addressing the national
emergency declared in this order, there need
be no prior notice of a listing or
determination made pursuant to section 1 of
this order.

Sec. 8. The Secretary of the Treasury, in
consultation with the Secretary of State, is
hereby authorized to take such actions,
including the promulgation of rules and
regulations, and to employ all powers
granted to the President by IEEPA, as may be
necessary to carry out the purposes of this
order. The Secretary of the Treasury may,
consistent with applicable law, redelegate
any of these functions within the Department
of the Treasury. All departments and
agencies of the United States shall take all
appropriate measures within their authority
to carry out the provisions of this order.

Sec. 9. Nothing in this order shall prohibit
transactions for the conduct of the official
business of the Federal Government or the
United Nations (including its specialized
agencies, programs, funds, and related
organizations) by employees, grantees, and
contractors thereof.

Sec. 10. The Secretary of the Treasury, in
consultation with the Secretary of State, is
hereby authorized to submit recurring and
final reports to the Congress on the national
emergency declared in this order, consistent
with section 401(c) of the NEA (50 U.S.C.

1641(c)) and section 204(c) of IEEPA (50
U.S.C. 1703(c)).

Sec. 11. (a) Nothing in this order shall be
construed to impair or otherwise affect:

(i) The authority granted by law to an
executive department or agency, or the head
thereof; or

(ii) the functions of the Director of the
Office of Management and Budget relating to
budgetary, administrative, or legislative
proposals.

(b) This order shall be implemented
consistent with applicable law and subject to
the availability of appropriations.

(c) This order is not intended to, and does
not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by
any party against the United States, its
departments, agencies, or entities, its officers,
employees, or agents, or any other person.

JOSEPH R. BIDEN JR.
THE WHITE HOUSE,
April 15, 2021.

Andrea M. Gacki,
Director, Office of Foreign Assets Control.

[FR Doc. 2022-04281 Filed 2—28-22; 8:45 am]|
BILLING CODE 4810-AL-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—-2022-0100]

Special Local Regulations; Rose Fest
Dragon Boat Races, Willamette River,
Portland, OR

AGENCY: Coast Guard, Department of

Homeland Security (DHS).

ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a special local regulation for the Rose
Fest Dragon Boat Races from June 11
through June 12, 2022, to provide for the
safety of life on navigable waterways
during this event. Our regulation for
marine events within the Thirteenth
Coast Guard District identifies the
regulated area for this event in Portland,
OR. During the enforcement periods, the
operator of any vessel in the regulated
area must comply with directions from
the Patrol Commander or any Official
Patrol displaying a Coast Guard ensign.
DATES: The regulations for the Rose Fest
Dragon Boat Races in item 1 of Table 1
to 33 CFR 100.1302 will be enforced
from 6:30 a.m. until 6:30 p.m., each day
from June 11, 2022, through June 12,
2022.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
notification of enforcement, call or
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email LCDR Sean Morrison, Waterways
Management Division, Marine Safety
Unit Portland, U.S. Coast Guard;
telephone 503-240-9319, email D13-
SMB-MSUPortlandWWM®@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce a special local
regulation in 33 CFR 100.1302 for the
Rose Fest Dragon Boat Races regulated
area from 6:30 a.m. to 6:30 p.m. on June
11 and June 12, 2022. This action is
being taken to provide for the safety of
life on navigable waterways during this
2-day event. Our regulation for marine
events within the Thirteenth Coast
Guard District, § 100.1302, specifies the
location of the regulated area for the
Rose Fest Dragon Boat Races which
encompasses portions of the Willamette
River. Spectators or other vessels shall
not anchor, block, loiter, or impede the
transit of event participants or official
patrol vessels in the regulated area
during the effective dates and times.
During the enforcement periods, as
reflected in Table 1 of § 100.1302, if you
are the operator of a vessel in the
regulated area you must comply with
directions from the Patrol Commander
or any Official Patrol displaying a Coast
Guard ensign.

To seek permission to enter, contact
the Captain of the Port (COTP) or the
COTP’s representative by calling (503)
209-2468 or the Sector Columbia River
Command Center on Channel 16 VHF-
FM. Those in the regulated area must
comply with all lawful orders or
directions given to them by the COTP or
the COTP’s designated representative. In
addition to this notification of
enforcement in the Federal Register, the
Coast Guard plans to provide
notification of this enforcement period
via the Local Notice to Mariners and
marine information broadcasts.

Dated: February 15, 2022.
M. Scott Jackson,

Captain, U.S. Coast Guard, Captain of the
Port Columbia River.

[FR Doc. 2022—04296 Filed 2—-28-22; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2022-0114]

Safety Zone; Fireworks Displays
Within the Fifth Coast Guard District

AGENCY: Coast Guard, DHS.
ACTION: Notification of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone for a fireworks display at
The Wharf DC on April 2, 2022, to
provide for the safety of life on
navigable waterways during this event.
Our regulation for Fireworks Displays
within the Fifth Coast Guard District
identifies the safety zone for this event
in Washington, DC. During the
enforcement period, the operator of any
vessel in the safety zone must comply
with directions from the Patrol
Commander or any Official Patrol
displaying a Coast Guard ensign.

DATES: The regulation in 33 CFR
165.506 will be enforced for the location
identified in line no. 1 of table 2 to 33
CFR 165.506(h)(2) from 7:30 p.m. until
9 p.m. on April 2, 2022.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
notification of enforcement, call or
email MST3 Melissa Kelly, Sector
Maryland-NCR, Waterways Management
Division, U.S. Coast Guard: Telephone
410-576—2596, email Melissa.C.Kelly@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone
regulation for a fireworks display at The
Wharf DC from 7:30 p.m. to 9 p.m. on
April 2, 2022. This action is being taken
to provide for the safety of life on
navigable waterways during this event.
Our regulation for Fireworks Displays
within the Fifth Coast Guard District,
§165.506, specifies the location of the
safety zone for the fireworks show
which encompasses portions of the
Washington Channel in the Upper
Potomac River. During the enforcement
period, as reflected in § 165.506(d), if
you are the operator of a vessel in the
safety zone you must comply with
directions from the Patrol Commander
or any Official Patrol displaying a Coast
Guard ensign.

In addition to this notification of
enforcement in the Federal Register, the
Coast Guard plans to provide
notification of this enforcement period
via the Local Notice to Mariners and
marine information broadcasts.

Dated: February 22, 2022.
David E. O’Connell,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.
[FR Doc. 202204088 Filed 2—28-22; 8:45 am]

BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2022-0127]
RIN 1625—-AA87

Security Zones; Anacostia River,
Washington, DC, and Susquehanna
River, Between Cecil and Harford
Counties, MD

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing two temporary security
zones for certain navigable waters of the
Anacostia River and Susquehanna
River. The security zones are needed to
safeguard persons, including those
under the protection of the United
States Capitol Police (USCP), and
property from terrorist acts and
incidents and to prevent terrorist acts or
incidents while travelling across
navigable waters between Washington,
DC, and Philadelphia, PA. These
security zones will be enforced only for
the protection of those persons when in
the area and will restrict vessel traffic
while the zones are being enforced.
Entry of vessels or persons into these
zones is prohibited unless specifically
authorized by the Captain of the Port,
Maryland-National Capital Region or a
designated representative.

DATES: This rule is effective from 11
a.m. on March 9, 2022, until 11 p.m. on
March 11, 2022.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2022—
0127 in the “SEARCH” box and click
“SEARCH.” Next, in the Document
Type column, select “Supporting &
Related Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ron Houck, Sector Maryland-
NCR, Waterways Management Division,
U.S. Coast Guard: telephone 410-576—
2674, email Ronald.L.Houck@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code


mailto:D13-SMB-MSUPortlandWWM@uscg.mil
mailto:D13-SMB-MSUPortlandWWM@uscg.mil
https://www.regulations.gov
https://www.regulations.gov
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II. Background Information and
Regulatory History

Persons under the protection of the
USCP will be travelling to and from a
nationally-publicized event in
Philadelphia, PA, on March 9, 2022, and
March 11, 2022, respectively. The
highways to be travelled are located
across navigable waters within the
Captain of the Port, Maryland-National
Capital Region’s Area of Responsibility,
as set forth at 33 CFR 3.25-15.

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable and contrary to public
interest to delay the effective date of this
rule. Immediate action is needed to
protect persons under the protection of
the USCP, mitigate potential terrorist
acts, and enhance public and maritime
safety and security. The Coast Guard
was unable to publish a NPRM due to
the short time period between event
planners notifying the Coast Guard of
the event and publication of these
security zones. Furthermore, delaying
the effective date would be contrary to
the security zones’ intended objectives
of protecting persons under the
protection of the USCP, mitigating
potential terrorist acts and enhancing
public and maritime safety and security.
It is impracticable to publish an NPRM
because we must establish the security
zones by March 9, 2022.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action to restrict
vessel traffic is needed to protect life,
property and the environment, therefore
a 30-day notice period is impracticable.
Delaying the effective date would be
contrary to the security zones’ intended
objectives of protecting persons under
the protection of the USCP, mitigating
potential terrorist acts and enhancing
public and maritime safety and security.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port, Maryland-National
Capital Region (COTP) has determined
that the presence of persons under the
protection of the USCP at these
locations presents a potential target for
terrorist attack, sabotage, or other
subversive acts, accidents, or other
causes of similar nature. This rule is
needed to protect persons under the
protection of the USCP, personnel in
and around these locations, navigable
waterways, and waterfront facilities.

IV. Discussion of the Rule

This rule establishes two security
zones for certain navigable waters
within the COTP Maryland-National
Capital Region Zone, as described in 33
CFR 3.25-15, and will be enforced
during the times described below for
each zone.

The first security zone will be
enforced from 11 a.m. to 11 p.m. on
March 9, 2022, and from 11 a.m. to 11
p.m. on March 11, 2022. The security
zone will cover all navigable waters of
the Anacostia River, encompassed by a
line connecting the following points,
beginning at the shoreline down river
from the Southeast Freeway (I-695)
Bridge at 38°52'18” N, 076°59°42” W,
thence southeast across the river to the
shoreline at 38°52’06” N, 076°59'36” W,
thence north and east along the
shoreline to 38°5224” N, 076°59°02” W,
thence northwest across the river to the
shoreline at 38°52"31” N, 076°59'08” W,
thence west and south along the
shoreline back to the beginning point,
located at Washington, DC The duration
of the zone is intended to protect
persons under the protection of the
USCP, personnel in and around these
locations, navigable waterways, and
waterfront facilities.

The second security zone will be
enforced from 11 a.m. to 11 p.m. on
March 9, 2022, and from 11 a.m. to 11
p-m. on March 11, 2022. The security
zone will cover all navigable waters of
the Susquehanna River, encompassed
by a line connecting the following
points, beginning at the shoreline down
river from the Millard E. Tydings
Memorial (I-95) Bridge at 39°3431” N,
076°06’25” W, thence northeast across
the river to the shoreline at 39°34’55” N,
076°05"36” W, thence northwest along
the shoreline to 39°35’15” N, 076°06"04”
W, thence southwest across the river to
the shoreline at 39°34’55” N, 076°06'50”
W, thence southeast along the shoreline
back to the beginning point, located
between Cecil and Harford Counties,
MD. The duration of the zone is

intended to protect persons under the
protection of the USCP, personnel in
and around these locations, navigable
waterways, and waterfront facilities.

No vessel or person will be permitted
to enter the security zones without
obtaining permission from the COTP or
a designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the sizes, locations, and
limited durations of the security zones.
The first zone impacts a small
designated area of the Anacostia River
for 24 total enforcement hours. This
portion of the waterway supports tug
and barge traffic year round and
recreational vessel traffic, which at its
peak, occurs mainly during the summer
season. The second zone impacts a
small designated area of the
Susquehanna River for 24 total
enforcement hours. This portion of the
waterway supports recreational vessel
traffic, which at its peak, occurs mainly
during the summer season. Although
these security zones extend across the
entire widths of the respective
waterways, these security zones will be
enforced only for the protection of those
persons when in the area and will
restrict vessel traffic while the zones are
being enforced. Moreover, the Coast
Guard will issue a Broadcast Notice to
Mariners via VHF—FM marine channel
16 about the status of the security zones.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
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fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,

because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f1), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves two
temporary security zones lasting only 24
total enforcement hours that will
prohibit entry within certain navigable
waters of the Anacostia River and
Susquehanna River. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.2.

m 2. Add § 165.T05—0127 to read as
follows:

§165.T05-0127 Security Zones; Anacostia
River, Washington, DC, and Susquehanna
River, between Cecil and Harford Counties,
MD.

(a) Locations. The following areas are
a security zone. These coordinates are
based on WGS 84.

(1) Security Zone 1. All navigable
waters of the Anacostia River,
encompassed by a line connecting the
following points, beginning at the
shoreline down river from the Southeast
Freeway (I-695) Bridge at 38°52"18” N,
076°59’42” W, thence southeast across
the river to the shoreline at 38°52’06” N,
076°59’36” W, thence north and east
along the shoreline to 38°5224” N,
076°59°02” W, thence northwest across
the river to the shoreline at 38°52’31” N,
076°59’08” W, thence west and south
along the shoreline back to the
beginning point, located at Washington,

C

(2) Security Zone 2. All navigable
waters of the Susquehanna River,
encompassed by a line connecting the
following points, beginning at the
shoreline down river from the Millard E.
Tydings Memorial (I-95) Bridge at
39°34’31” N, 076°06"25” W, thence
northeast across the river to the
shoreline at 39°34’55” N, 076°05"36” W,
thence northwest along the shoreline to
39°35"15” N, 076°06’04” W, thence
southwest across the river to the
shoreline at 39°34’55” N, 076°06’50” W,
thence southeast along the shoreline
back to the beginning point, located
between Cecil and Harford Counties,
MD.

(b) Definitions. As used in this
section—

Captain of the Port (COTP) means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region.

Designated representative means any
Coast Guard commissioned, warrant, or
petty officer, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port Maryland-National Capital
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Region (COTP) in the enforcement of the
security zone.

(c) Regulations. (1) Under the general
security zone regulations in subpart D of
this part, you may not enter the security
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by telephone number
410-576—2693 or on Marine Band Radio
VHF-FM channel 16 (156.8 MHz).
Those in the security zone must comply
with all lawful orders or directions
given to them by the COTP or the
COTP’s designated representative.

(d) Enforcement periods. This section
will be enforced from 11 a.m. to 11 p.m.
on March 9, 2022, and from 11 a.m. to
11 p.m. on March 11, 2022.

Dated: February 24, 2022.
David E. O’Connell,

Commander, U.S. Coast Guard, Captain of
the Port Sector Maryland-National Capital
Region.

[FR Doc. 2022-04304 Filed 2-28-22; 8:45 am|]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2021-0848]
RIN 1625-AA00

Safety Zone; Shore (Belt) Parkway
Bridge Construction, Mill Basin;
Brooklyn, NY

AGENCY: Coast Guard, Department of
Homeland Security, DHS.

ACTION: Final rule.

SUMMARY: The Coast Guard is removing
the safety zone that was established by
the Captain of the Port Sector New York
on November 24, 2015, that can be
found under Docket Number USCG—
2014-1044, titled “Safety Zone; Shore
(Belt) Parkway Bridge Construction,
Mill Basin; Brooklyn, NY.” The safety
zone was established to protect persons
and vessels from potential hazards
associated with bridge demolition and
construction operations. The Coast
Guard received confirmation that the
bridge construction project is complete,
and that the safety zone is no longer
enforced. This action removes the
existing regulations related to the safety
zone.

DATES: This rule is effective March 1,
2022.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0848 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email MST1 S. Stevenson, Waterways
Management Division, U.S. Coast
Guard; telephone 719-354—4000, email
DO01-SMB-SecNY-Waterways@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the New York

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On November 24, 2015, the Coast
Guard established the safety zone under
Docket Number USCG-2014-1044,
titled “Safety Zone; Shore (Belt)
Parkway Bridge Construction, Mill
Basin; Brooklyn, NY.” The safety zone
was established to protect people and
vessels from the potential hazards
associated with a bridge demolition and
construction project. The initial final
rule stated that the Coast Guard will
disestablish the safety zone once the
bridge project is complete. The Coast
Guard received confirmation on
September 13, 2019, that the bridge
project was completed and enforcement
of the safety zone was no longer
necessary.

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b), the Coast Guard finds that good
cause exists for not publishing a notice
of proposed rulemaking (NPRM) with
respect to this rule. The safety zone has
not been enforced since the project was
completed on September 13, 2019.
Sufficient time has passed since the
completion of the bridge project and the
last enforcement of this safety zone for
the Coast Guard to receive any adverse
public implications. In addition, during
the initial NPRM process for the

establishment of the safety zone no
adverse comments were received that
pertained to the Coast Guard
disestablishing the safety zone once the
project was complete. Therefore the
Coast Guard has determined that it is
unnecessary and contrary to the public
interest to publish an NPRM because
this action is merely removing a
regulatory restriction that is no longer
needed.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The safety zone is no longer
needed and has not been enforced since
2019. This rule requires an
administrative change to the Federal
Register, in order to relieve a regulatory
restriction that is no longer applicable
or necessary. Therefore, a delayed
effective date is unnecessary and
contrary to the pubic interest.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port New York (COTP)
has determined that the potential
hazards associated with the Shore (Belt)
Parkway Bridge Construction are no
longer present. On November 13, 2019,
the Coast Guard received confirmation
that the bridge project was complete and
the safety zone was no longer enforced.

IV. Discussion of the Rule

On December 8, 2015, the Coast
Guard published a final rule ““Safety
Zone; Shore (Belt) Parkway Bridge
Construction, Mill Basin; Brooklyn, NY”’
in the Federal Register (80 FR 76206).
The safety zone was necessary to protect
people and vessels from potential
hazards with the bridge demolition and
construction. The initial final rule that
established this safety zone stated that
the Coast Guard would publish a direct
final rule once the bridge project is
complete. The Coast Guard has
confirmed that the bridge project is
complete and the safety zone is no
longer needed.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory


mailto:D01-SMB-SecNY-Waterways@uscg.mil
https://www.regulations.gov
https://www.regulations.gov

Federal Register/Vol. 87, No. 40/ Tuesday, March 1, 2022/Rules and Regulations

11309

alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on the actions taken to
disestablish a safety zone are not
considered a significant regulatory
action.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section V.A above this final
rule would not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f1), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
removing a safety zone that was
established for bridge construction
operations that have since been
completed. It is categorically excluded
from further review under paragraph
L60(b) of Appendix A, Table 1 of DHS

Instruction Manual 023-01-001-01,
Rev. 1. For instructions on locating the
docket, see the ADDRESSES section of
this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.2.

§165.161
m 2. Remove § 165.161.
Dated: February 15, 2022.

Z. Merchant,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 2022-04278 Filed 2—28-22; 8:45 am]
BILLING CODE 9110-04-P

[Removed]

DEPARTMENT OF EDUCATION
34 CFR Part 81

[Docket ID ED-2021-OFO0-0121]
RIN 1880-AA91

Standardizing Filing Procedures for
Administrative Appeals; Correction

AGENCY: Office of Finance and
Operations, Department of Education.

ACTION: Technical amendment.

SUMMARY: On September 23, 2021, the
Department of Education published in
the Federal Register final regulations for
Standardizing Filing Procedures for
Administrative Appeals. This document
corrects an error to the regulatory text in
the final regulations.

DATES: The correction to these final
regulations is effective March 1, 2022.
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FOR FURTHER INFORMATION CONTACT:
George Abbott, 400 Maryland Avenue
SW, Room 10089, Potomac Center Plaza,
Washington, DC 20202. Telephone:
(202) 245-8300. Email: George.Abbott@
ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION: This
document corrects an error in FR Doc.
2021-20304 that published in the
Federal Register on September 23, 2021
(86 FR 52829). Due to a technical error,
paragraph (b)(3) was not added to 34
CFR 81.20. This technical amendment
adds paragraph (b)(3) to § 81.20.

Waiver of Proposed Rulemaking

In accordance with the
Administrative Procedure Act, 5 U.S.C.
553, it is the Secretary’s practice to offer
interested parties the opportunity to
comment on proposed regulations.
However, the regulatory changes in this
document are necessary to correct an
error and do not establish any new
substantive rules. Therefore, the
Secretary has determined that
publication of a proposed rule is
unnecessary under 5 U.S.C. 553(b)(B).

Accessible Format: On request to the
contact person listed under FOR FURTHER
INFORMATION CONTACT, individuals with
disabilities can obtain this document in
an accessible format. The Department
will provide the requestor with an
accessible format that may include Rich
Text Format (RTF) or text format (txt),

a thumb drive, an MP3 file, braille, large
print, audiotape, or compact disc, or
another accessible format.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF, you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

List of Subjects in 34 CFR Part 81

Administrative practice and
procedure, Grant programs—education.

Denise L. Carter,

Acting Assistant Secretary, Office of Finance
and Operations.

For the reasons set out in the
preamble to FR Doc. 2021-20304,
published in the Federal Register on
September 23, 2021 (86 FR 52829), the
Department of Education makes the
following technical amendment to 34
CFR part 81.

PART 81—GENERAL EDUCATION
PROVISIONS ACT—ENFORCEMENT

m 1. The authority citation for part 81
continues to read as follows:

Authority: 20 U.S.C. 1221e-3, 1234—1234i,
and 3474(a), unless otherwise noted.

m 2. Amend § 81.20 by:
m a. Adding paragraph (b)(3); and

m b. Removing the parenthetical
authority citation at the end of the
section.

The addition reads as follows:

§81.20 Interlocutory appeals to the
Secretary from rulings of an ALJ.

* * * * *

(b)* E

(3)(i) The petition must be filed
electronically, and served upon the ALJ
and other parties, by submission to OES
on behalf of the Office of the Secretary
unless a party shows the Secretary good
cause why the petition cannot be filed
electronically.

(ii) If the Secretary permits a party to
file a petition in paper format, the filing
party must file the petition with the
Office of Hearings and Appeals (OHA)
on behalf of the Secretary by hand-
delivery or regular mail. The filing party
must provide a copy of the petition to
the ALJ at the time the petition is filed,
and a copy of the petition must be
served upon the other parties by hand-
delivery or regular mail.

[FR Doc. 2022—-04201 Filed 2—-28-22; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2020-0698; FRL-9215-02—
R5]

Air Plan Approval; Wisconsin; Serious
Plan Elements for the Wisconsin
Portion of Chicago Nonattainment
Area for the 2008 Ozone Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a revision to
the Wisconsin State Implementation
Plan (SIP) to meet the volatile organic
compound (VOC) and nitrogen oxides
(NOx) reasonably available control
technology (RACT), clean-fuel vehicle
programs (CFVP), and the enhanced
monitoring of ozone and ozone
precursors (EMP) requirements of the
Clean Air Act (CAA). These
requirements apply in the Wisconsin
portion of the Chicago-Naperville,
Illinois-Indiana-Wisconsin
nonattainment area (Chicago area) for
the 2008 ozone National Ambient Air
Quality Standards (NAAQS or
standards). EPA proposed to approve
this action on December 7, 2021, and
received no comments.

DATES: This final rule is effective on
March 31, 2022.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-OAR-2020-0698. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either through
www.regulations.gov or at the
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Nlinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays and
facility closures due to COVID-19. We
recommend that you telephone Michael
Leslie, Environmental Engineer at (312)
353-6680 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT:
Michael Leslie, Environmental
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Engineer, Control Strategies Section, Air
Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-6680,
leslie.michael@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. Background Information

On December 7, 2021, EPA proposed
to approve a revision to the Wisconsin
SIP to meet the VOC and NOx RACT,
CFVP, and the EMP requirements of the
CAA in the Wisconsin portion of the
Chicago-Naperville, Illinois-Indiana-
Wisconsin nonattainment area for the
2008 ozone NAAQS (86 FR 69207). An
explanation of the CAA requirements, a
detailed analysis of the revisions, and
EPA’s reasons for proposing approval
were provided in the notice of proposed
rulemaking and will not be restated
here. The public comment period for
this proposed rule ended on January 6,
2022. EPA received no comments on the
proposal.

II. Final Action

EPA is approving revisions to
Wisconsin’s SIP pursuant to section 110
and part D of the CAA and EPA’s
regulations, because Wisconsin’s
December 1, 2020 nonattainment plan
satisfies the serious requirements for the
VOC and NOx RACT, the CFVP, and the
EMP, in the Wisconsin portion of the
Chicago serious nonattainment area for
the 2008 ozone NAAQS.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

This action is subject to the
Congressional Review Act, and EPA will
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. This action
is not a “major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by May 2, 2022. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Volatile organic compounds.

Dated: February 23, 2022.
Debra Shore,
Regional Administrator, Region 5.

For the reasons stated in the
preamble, EPA amends 40 CFR part 52
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 52.2585 is amended by
adding paragraph (qq) to read as
follows:

§52.2585 Control Strategy: Ozone.

* * * * *

(qq) Serious Plan Elements.
Approval—On December 1, 2020,
Wisconsin submitted a revision to its
State Implementation Plan to satisfy the
meet the volatile organic compound
(VOC) and nitrogen oxides (NOx)
reasonably available control technology
(RACT), Clean-fuel vehicle programs
(CFVP), and the Enhanced monitoring of
ozone and ozone precursors (EMP)
requirements of the Clean Air Act (CAA)
in the Wisconsin portion of the Chicago-
Naperville, Illinois-Indiana-Wisconsin
nonattainment area (Chicago area) for
the 2008 ozone National Ambient Air
Quality Standards (NAAQS or
standards). These elements of the plan
meet the requirements of section 110
and part D of the CAA for the Wisconsin
portion of the Chicago area, which
serious nonattainment for the 2008
ozone NAAQS.

[FR Doc. 2022—04197 Filed 2—-28-22; 8:45 am]|
BILLING CODE 6560-50—-P


mailto:leslie.michael@epa.gov

11312

Federal Register/Vol. 87, No. 40/ Tuesday, March 1, 2022/Rules and Regulations

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 158

[EPA-HQ-OPP—2020-0124; FRL-5331-04—
OCSPP]

RIN 2070-AJ49

Notification of Submission to the
Secretary of Agriculture; Pesticide
Product Performance Data
Requirements for Products Claiming
Efficacy Against Certain Invertebrate
Pests

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notification of submission to
the Secretary of Agriculture.

SUMMARY: This document notifies the
public as required by the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) that the EPA Administrator
has forwarded to the Secretary of the
United States Department of Agriculture
(USDA) a draft final rulemaking
regulatory document concerning
“Pesticide Product Performance Data
Requirements for Products Claiming
Efficacy Against Certain Invertebrate
Pests (RIN 2070—-AJ49).” The draft
regulatory document is not available to
the public until after it has been signed
and made available by EPA.

DATES: See Unit I. under SUPPLEMENTARY
INFORMATION.

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2020-0124, is
available at https://
www.regulations.gov. That docket
contains historical information and this
Federal Register document; it does not
contain the draft final rule.

Please note that due to the public
health concerns related to COVID-19,
the EPA Docket Center (EPA/DC) and
Reading Room is open to visitors by
appointment only. For the latest status
information on EPA/DC services and
docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: Sara
Kemme, Mission Support Division
(7101M), Office of Program Support,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; telephone number: (202)
566—1217; email address: kemme.sara@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. What action is EPA taking?

FIFRA section 25(a)(2)(A) requires the
EPA Administrator to provide the
Secretary of USDA with a copy of any
draft final rule at least 60 days before

signing it in final form for publication
in the Federal Register. The draft final
rule is not available to the public until
after it has been signed by EPA. If the
Secretary of USDA comments in writing
regarding the draft final rule within 15
days after receiving it, then the EPA
Administrator shall include the
comments of the Secretary of USDA and
the EPA Administrator’s response to
those comments with the final rule that
publishes in the Federal Register. If the
Secretary of USDA does not comment in
writing within 15 days after receiving
the draft final rule, then the EPA
Administrator may sign the final rule for
publication in the Federal Register any
time after the 15-day period.

II. Do any Statutory and Executive
Order reviews apply to this
notification?

No. This document is merely a
notification of submission to the
Secretary of USDA. As such, none of the
regulatory assessment requirements
apply to this document.

List of Subjects in 40 CFR Part 158

Environmental protection,
Administrative practice and procedure,
Agricultural and non-agricultural,
Pesticides and pests, Reporting and
recordkeeping requirements.

Dated: February 24, 2022.
Michal Freedhoff,

Assistant Administrator, Office of Chemical
Safety and Pollution Prevention.

[FR Doc. 2022-04265 Filed 2—28-22; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2021-0635 and EPA-HQ-
OPP-2021-0636; FRL-9551-01-OCSPP]

Adipic Acid; Exemption From the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of adipic acid
(CAS Reg. No. 124—-04-9) when used as
an inert ingredient (acidification or
buffering agent, pH regulator) in
pesticide formulations applied to
growing crops. Verdesian Life Sciences
U.S., LLC, and Fine Agrochemicals Ltd.,
submitted petitions to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA) requesting the establishment of
an exemption from the requirement of a

tolerance for adipic acid. This
regulation eliminates the need to
establish a maximum permissible level
for residues of adipic acid on food or
feed commodities when used in
accordance with this exemption.
DATES: This regulation is effective
March 1, 2022. Objections and requests
for hearings must be received on or
before May 2, 2022 and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The dockets for this action,
identified by docket identification (ID)
numbers EPA-HQ-OPP-2021-0635 and
EPA-HQ-OPP-2021-0636 are available
at https://www.regulations.gov or at the
Office of Pesticide Programs Regulatory
Public Docket (OPP Docket) in the
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305—5805.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).
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¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Office of the Federal
Register’s e-CFR site at https://
www.ecfr.gov/current/title-40.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a(g), any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2021-0635 and/or EPA-HQ-OPP-
2021-0636 in the subject line on the
first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before May
2, 2022. Addresses for mail and hand
delivery of objections and hearing
requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2021-0635 and/or EPA-HQ-OPP-2021—
0636, by one of the following methods:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be CBI
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at https://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is

available at https://www.epa.gov/
dockets.

II. Petition for Exemption

In the Federal Register of October 21,
2021 (86 FR 58241) (FRL—-8792—04—
OCSPP), EPA issued a document
pursuant to FFDCA section 408, 21
U.S.C. 346a, announcing the filing of
pesticide petitions PP IN-11546 by
Verdesian Life Sciences U.S., LLC, 1001
Winstead Drive, Suite 480, Cary, NC
27513 and PP IN-11616 by Fine
Agrochemicals Ltd., Hill End House,
Whittington, Worcester WR5 2RQ, UK.
The petitions requested that 40 CFR
180.920 be amended by establishing an
exemption from the requirement of a
tolerance for residues of adipic acid
when used as an inert ingredient pre-
harvest. That document referenced a
summary of the petitions prepared by
Verdesian Life Sciences U.S. and Fine
Agrochemicals Ltd, the petitioners,
which are available in their respective
dockets, https://www.regulations.gov.
There were no comments received in
response to the notice of filings for
either petition.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of the FFDCA
defines “‘safe” to mean that EPA has
determined that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all

anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but it does not
include occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption and to “ensure that there is
a reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
harm to human health. In order to
determine the risks from aggregate
exposure to pesticide inert ingredients,
the Agency considers the toxicity of the
inert in conjunction with possible
exposure to residues of the inert
ingredient through food, drinking water,
and through other exposures that occur
as a result of pesticide use in residential
settings. If EPA is able to determine that
a tolerance is not necessary to ensure
that there is a reasonable certainty that
no harm will result from aggregate
exposure to the inert ingredient, an
exemption from the requirement of a
tolerance may be established.

Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure to adipic acid,
including exposure resulting from the
exemption established by this action.
EPA’s assessment of exposures and risks
associated with adipic acid follows.

In an effort to streamline its
publications in the Federal Register,
EPA is not reprinting sections that
repeat what has been previously
published for tolerance rulemakings of
the same pesticide chemical. Where
scientific information concerning a
particular chemical remains unchanged,
the content of those sections would not
vary between tolerance rulemakings,
and EPA considers referral back to those
sections as sufficient to provide an
explanation of the information EPA
considered in making its safety
determination for the new rulemaking.

EPA has previously published a rule
for the exemption from the requirement
of a tolerance for residues of adipic acid
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in which EPA concluded, based on the
available information, that there is a
reasonable certainty that no harm would
result from aggregate exposure to adipic
acid. EPA is incorporating previously
published sections from that rulemaking
as described further in this rulemaking,
as they remain unchanged.

Toxicological Profile. For a discussion
of the Toxicological Profile of adipic
acid, see Unit IV.A. of the December 3,
2020, rulemaking (85 FR 78002) (FRL—
10015-57).

Toxicological Points of Departure/
Levels of Concern. No toxicological
endpoint of concern for adipic acid has
been identified in the database below
the limit dose of 1000 mg/kg/day.

Exposure Assessment. The Agency’s
approach to and assumptions for the
exposure assessments for adipic acid are
discussed in Unit IV.C. of the December
3, 2020, rulemaking. Additional
exposures are possible from the
expanded use of adipic acid; however,
no toxicological endpoint of concern
was identified for adipic acid below the
limit dose and therefore, a quantitative
assessment of exposure is not necessary.

Safety Factor for Infants and
Children. EPA continues to reach the
same conclusion regarding the Food
Quality Protection Act (FQPA) safety
factor as discussed in Unit IV.D. of the
December 3, 2020, rulemaking.

Aggregate Risks and Determination of
Safety. Based on the risk assessment and
information described above, EPA
concludes there is a reasonable certainty
that no harm will result to the general
population, or to infants and children,
from aggregate exposure to adipic acid
residues when used as an inert
ingredient in pesticide formulations
applied to growing crops. More detailed
information about the Agency’s analysis
can be found at https://
www.regulations.gov in the document
titled “IN-11317; Adipic Acid: Human
Health Risk and Ecological Effects
Assessment of a Food Use Pesticide
Inert Ingredient”” in docket ID number
EPA-HQ-OPP-2019-0569.

V. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance,
without any numerical limitation.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
under 40 CFR 180.920 for residues of

adipic acid (CAS Reg. No. 124—-04-9)
when used as an inert ingredient in
pesticide formulations applied pre-
harvest under 40 CFR 180.920.

VII. Statutory and Executive Order
Reviews

This action establishes an exemption
from the requirement of a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the exemption in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined

that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 17, 2022.
Marietta Echeverria,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, for the reasons stated in the
preamble, EPA amends 40 CFR chapter
I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.920, amend Table 1 to
180.920 by adding, in alphabetical
order, the inert ingredient “Adipic acid
(CAS Reg. No. 124-04-9)” to read as
follows:

§180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

* * * * *


https://www.regulations.gov
https://www.regulations.gov

Federal Register/Vol. 87, No. 40/ Tuesday, March 1, 2022/Rules and Regulations 11315
TABLE 1 TO 180.920
Inert ingredients Limits Uses
Adipic acid (CAS Reg. NO. 124-04-9) .......ccce. it Acidification or buffering agent; pH regulator

[FR Doc. 2022-04077 Filed 2—28-22; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2020-0225; FRL-8572-01—
OCSPP]

Ipflufenoquin; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of ipflufenoquin
in or on almond, almond, hulls, and
fruit, pome, group 11-10. Nippon Soda
Co., Ltd. requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA).

DATES: This regulation is effective
March 1, 2022. Objections and requests
for hearings must be received on or
before May 2, 2022, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2020-0225, is
available at https://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805.

Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC

services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Office of the Federal Register’s e-
CFR site at https://www.ecfr.gov/
current/title-40.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2020-0225 in the subject line on
the first page of your submission. All
objections and requests for a hearing

must be in writing and must be received
by the Hearing Clerk on or before May
2, 2022. Addresses for mail and hand
delivery of objections and hearing
requests are provided in 40 CFR
178.25(b).

Despite the regulatory instructions to
submit objections or hearing requests
via U.S. Mail or hand delivery, EPA
strongly encourages those interested in
submitting objections or a hearing
request, to submit objections and
hearing requests electronically. See
Order Urging Electronic Service and
Filing (April 10, 2020), https://
www.epa.gov/sites/production/files/
2020-05/documents/2020-04-10_-_
order_urging_electronic_service_and_
filing.pdf. At this time, because of the
COVID-19 pandemic, the judges and
staff of the Office of Administrative Law
Judges are working remotely and not
able to accept filings or correspondence
by courier, personal deliver, or
commercial delivery, and the ability to
receive filings or correspondence by
U.S. Mail is similarly limited. When
submitting documents to the U.S. EPA
Office of Administrative Law Judges
(OALJ), a person should utilize the
OAL]J e-filing system, at https://
yosemite.epa.gov/OA/EAB/EAB-ALJ_
upload.nsf.

Although EPA’s regulations require
submission via U.S. Mail or hand
deliver, EPA intends to treat
submissions filed via electronic means
as properly filed submissions during
this time that the Agency continues to
maximize telework due to the
pandemic; therefore, EPA believes the
preference for submission via electronic
means will not be prejudicial. If it is
impossible for a person to submit
documents electronically or receive
service electronically, e.g., the person
does not have any access to a computer,
the person shall so advise OALJ by
contacting the Hearing Clerk at (202)
564-6281. If a person is without access
to a computer and must file documents
by U.S. Mail, the person shall notify the
Hearing Clerk every time it files a
document in such a manner. The
address for mailing documents is U.S.
Environmental Protection Agency,
Office of Administrative Law Judges,
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Mail Code 1900R, 1200 Pennsylvania
Ave. NW, Washington, DC 20460.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2020-0225, by one of the following
methods:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be CBI
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at https://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at https://
www.epa.gov/dockets/contacts.html.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of May 29,
2020 (85 FR 32338) (FRL—10009-84),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9F8801) by
Nippon Soda Co., Ltd., Shin-Ohtemachi
Bldg. 2—1, 2-Chome Ohtemachi
Chiyoda-ku, Tokyo 100-8165, Japan.
The petition requested that 40 CFR part
180 be amended by establishing
tolerances for residues of the fungicide
ipflufenoquin, 2-[2-(7,8-difluoro-2-
methylquinolin-3-yloxy)-6-
fluorophenyl]propan-2-ol, in or on
almond at 0.10 ppm; almond hulls at 3.0
ppm; and pome fruit (Crop Group 11—
10) at 0.15 ppm; and tolerances for
residues for ipflufenoquin, QP-1-14,
QP-1-10, QP-1-11, and QP-1-15 (in
terms of ipflufenoquin) on cattle, fat at
0.010 ppm; cattle, meat at 0.01 ppm;
cattle, meat byproducts at 0.010 ppm;
dairy cattle milk at 0.01 ppm; goat, fat
at 0.010 ppm; goat, meat at 0.01 ppm;
goat, meat byproducts at 0.010 ppm;
horse, fat at 0.010 ppm; horse, meat at
0.01 ppm; horse, meat byproducts at
0.010 ppm; sheep, fat at 0.010 ppm;

sheep, meat at 0.01 ppm; and sheep,
meat byproducts at 0.010 ppm. That
document referenced a summary of the
petition prepared by Nippon Soda Co.,
Ltd., the registrant, which is available in
the docket, https://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the data
supporting the petition, EPA has
concluded that tolerances for residues of
ipflufenoquin in livestock commodities
are not needed and is establishing the
tolerances for almond, almond hulls,
and pome fruit with several minor
adjustments. The reasons for these
changes are explained in Unit IV.C.

ITI. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for ipflufenoquin
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with ipflufenoquin follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable

subgroups of consumers, including
infants and children.

The primary targets of ipflufenoquin
in rodents are teeth, the liver, thyroid,
hematological system, and intestines.
Tooth effects included discoloration,
enamel hypoplasia, dysplasia and
abrasion of the incisors. Liver effects
included changes in liver weight and
histopathological changes (increased
single cell necrosis, bile duct
hyperplasia, and hepatocellular mitotic

igures). Thyroid effects were limited to
follicular cell hypertrophy. Effects in
the hematological system included
decrease in red blood cells, hemoglobin
and hematocrits, and increases in spleen
weight, prothrombin time and
erythropoiesis of the spleen. However,
these hematological effects were
considered mild and occurred at the
same or higher doses than the tooth
effects. Intestinal findings included
black content, minimal cellular
infiltration in the lamina propria of the
colon, minimal hyperplasia epithelium
and minimal regeneration of the surface
epithelium in the colon. Intestinal and
thyroid effects occurred at the same
doses where tooth effects were observed
only in the subchronic studies in rats.
Tooth effects including discoloration,
enamel hypoplasia, dysplasia and
abrasion of the incisors were observed
throughout the ipflufenoquin database
in rodents only. The toxicology database
showed no adverse toxicological effects
were observed in dogs.

Potential signs of neurotoxicity were
observed in the acute neurotoxicity
(ACN) study, but only in one sex at the
highest doses. No changes in motor
activity were observed in a 13-week oral
study in rats. No developmental or
maternal effects were reported in the
developmental studies in rats and
rabbits. No treatment-related
reproductive effects were reported in
the reproductive toxicity study in rats.
Decreased pup body weight was
observed at the same doses where
parental toxicity was observed.

Although no immunotoxicity study is
available for ipflufenoquin, no evidence
of immunotoxicity was observed in
other submitted studies. No systemic
toxicity was observed in a dermal study
in rats up to the limit dose.
Ipflufenoquin is classified as “Not likely
to be carcinogenic to humans”.

Specific information on the studies
received and the nature of the adverse
effects caused by ipflufenoquin as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at https://
www.regulations.gov in document
“Ipflufenoquin. Human Health Risk
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Assessment for Proposed Section 3
Registration of the New Active
Ingredient for Uses on Pome Fruit (Crop
Group 11-10) and Almond.”
(hereinafter “Ipflufenoquin Human
Health Risk Assessment”) at page 37 in
docket ID number EPA-HQ-OPP-2020—
0225.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see https://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/assessing-
human-health-risk-pesticide.

A summary of the toxicological
endpoints for ipflufenoquin used for
human risk assessment can be found in
the Ipflufenoquin Human Health Risk
Assessment.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to ipflufenoquin, EPA
considered exposure under the
petitioned-for tolerances. EPA assessed
dietary exposures from ipflufenoquin in
food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for ipflufenoquin;
therefore, a quantitative acute dietary
exposure assessment is unnecessary. An
acute dietary exposure assessment was
not required because no endpoint
attributable to a single dose was
identified in the ipflufenoquin database.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used the 2003-2008
food consumption data from the United
States Department of Agriculture’s
(USDA) National Health and Nutrition
Examination Survey, What We Eat in
America. EPA conducted an unrefined
chronic dietary exposure assessment
using tolerance-level residues, 100%
crop treated assumptions, the Agency’s
2018 default processing factors, and
empirical processing factors where
available.

iii. Cancer. Based on its review of
available data, EPA has concluded that
ipflufenoquin is not likely to be
carcinogenic. Therefore, a dietary
exposure assessment for the purpose of
assessing cancer risk is unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue or PCT
information in the dietary assessment
for ipflufenoquin.

2. Dietary exposure from drinking
water. The Agency used screening-level
water exposure models in the dietary
exposure analysis and risk assessment
for ipflufenoquin in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
ipflufenoquin. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at https://www2.epa.gov/
pesticide-science-and-assessing-
pesticide-risks/about-water-exposure-
models-used-pesticide.

Based on the Tier II Exposure Model
Pesticide in Water Calculator (PWC)
(v1.52, Feb. 23, 2016), the estimated
drinking water concentrations (EDWCs)
of ipflufenoquin for acute exposures are
estimated to be 3.71 parts per billion
(ppb) for surface water and 53.6 ppb for
ground water. For chronic exposures for
non-cancer assessments are estimated to
be 1.28 ppb for surface water and 49.1
ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
chronic dietary risk assessment, the
water concentration of value 49.1ppb
was used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-

occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Ipflufenoquin is not being registered for
any specific use patterns that would
result in residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
ipflufenoquin and any other substances,
and ipflufenoquin does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that ipflufenoquin has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at https://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act (FQPA)
Safety Factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
No evidence of increased quantitative or
qualitative susceptibility was seen in rat
and rabbit developmental toxicity
studies. Decreased pup body weight was
observed in the reproduction study only
in the presence of parental toxicity.
Subchronic oral toxicity studies indicate
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tooth discoloration and enamel
hypoplasia in rats exposed to
ipflufenoquin. Children are considered
the most susceptible population to the
tooth effects since dental enamel
development and formation occurs
during childhood.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
ipflufenoquin is adequate to
characterize the pre- and postnatal risk
for infants and children.

ii. There is evidence of potential
neurotoxicity (decreased motor activity)
in the ipflufenoquin database in the
ACN study. However, concern is low
because: The observed effects are well
characterized, with clear NOAELs; they
occur only at the highest doses tested;
and the PODs are based on the most
sensitive effects and are protective of
any potential neurotoxicity.

iii. In the 2-generation reproduction
study in rats, there were no
reproductive effects observed, and
offspring toxicity was observed only in
the presence of parental toxicity.
Although potential signs of
neurotoxicity were observed in the ACN
study, clear NOAELs/LOAELs are
established, and effects occurred at high
doses that are not relevant for risk
assessment purposes. Moreover,
although children are more susceptible
to the tooth effects seen in the database,
the PODs selected for risk assessment
purposes are protective of the offspring
and potential effects seen in the
database.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to ipflufenoquin
in drinking water. These assessments
will not underestimate the exposure and
risks posed by ipflufenoquin.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and

residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, ipflufenoquin is not
expected to pose an acute risk.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to ipflufenoquin
from food and water will utilize less
than 1% of the cPAD for the general
U.S. population and all population
subgroups. There are no residential uses
for ipflufenoquin.

3. Short- and intermediate-term risk.
Short-term aggregate exposure takes into
account short-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Short- and
intermediate-term adverse effects were
identified; however, ipflufenoquin is
not being proposed to be registered for
any use patterns that would result in
either short- or intermediate-term
residential exposure. Short- and
intermediate-term risk is assessed based
on short- and intermediate-term
residential exposure plus chronic
dietary exposure. Because there is no
short- or intermediate-term residential
exposure and chronic dietary exposure
has already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess short-term risk), no further
assessment of short- or intermediate-
term risk is necessary, and EPA relies on
the chronic dietary risk assessment for
evaluating short- and intermediate-term
risk for ipflufenoquin.

4. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
ipflufenoquin is not expected to pose a
cancer risk to humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
ipflufenoquin residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

The petitioner has proposed an
adequate analytical method, Method No.
P 3996 G, adapted from the multi-
residue method (quick, easy, cheap,

effective, rugged and safe; QUEChERS;
Method No. EN 15662:2009-02) for the
determination of ipflufenoquin in plant
commodities. For livestock
commodities, adequate enforcement
methodology, Method No. NCAS 18-
290 (adapted from QuEChERS multi-
residue enforcement method EN 15662),
using high-performance liquid
chromatography with tandem mass
detection (HPLC/MS-MS) is available
for determination of residues of
ipflufenoquin.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).

The Codex has not established any
MRLs for ipflufenoquin.

C. Revisions To Petitioned-For
Tolerances

Based on the feeding study and the
dietary burden estimates, EPA
concludes that there is no reasonable
expectation of finite residues in
livestock commodities as a result of
eating treated feedstuff (40 CFR
180.6(a)(3)). Therefore, tolerances for
residues of ipflufenoquin in livestock
commodities are not needed.
Additionally, EPA corrected the pome
fruit crop group commodity definition
and is establishing the tolerance level
for “almond, hulls” at 3 ppm instead of
3.0 ppm to be consistent with OECD’s
rounding class practices.

Although the summary of the petition
cited in Unit II of this preamble
indicated a request for a tolerance on
almond at 0.10 ppm (and EPA’s notice
of filing published in the Federal
Register indicated the request for a
tolerance at 0.10 ppm), the actual
petition sought a tolerance at 0.01 ppm.
Based on its review of the underlying
residue data, EPA has determined that
it is appropriate to set the tolerance for
almond at 0.01 ppm.

V. Conclusion

Therefore, tolerances are established
for residues of ipflufenoquin, 2-[2-(7,8-
difluoro-2-methylquinolin-3-yloxy)-6-
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fluorophenyl]propan-2-ol, in or on
almond at 0.01 ppm; almond, hulls at 3
ppm; and fruit, pome, group 11-10 at
0.15 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerances in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal

Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 23, 2022.

Edward Messina,
Director, Office of Pesticide Programs.

Therefore, for the reasons stated in the
preamble, EPA is amending 40 CFR
chapter I as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Add § 180.719 to subpart C to read
as follows:

§180.719
residues.

Ipflufenoquin; tolerances for

(a) General. Tolerances are
established for residues of the fungicide
ipflufenoquin, including its metabolites
and degradates, in or on the
commodities to Table 1 of this section.
Compliance with the tolerance levels
specified in Table 1 is to be determined
by measuring only ipflufenoquin, 2-
[(7,8-difluoro-2-methyl-3-
quinolinyl)oxy]-6-fluoro-a,o-
dimethylbenzenemethanol, in or on the
commodities.

TABLE 1 TO PARAGRAPH (a)

. Parts per
Commaodity million
AlIMoNd .....occvveeiieieeee e 0.01
Almond, hulls ..........ccceee....... 3
Fruit, pome, group 11-10 ..... 0.15

(b)—(d) [Reserved]
[FR Doc. 2022-04264 Filed 2—28-22; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2020-0349; FRL-9550-01-
OCSPP]

Potassium Acetate; Exemption From
the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of potassium
acetate (CAS Reg. No. 127-08-2) when
used as an inert ingredient (nutrient) in
pesticide formulations applied to
growing crops only. Valagro S.p.A.
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting establishment of an
exemption from the requirement of a
tolerance for potassium acetate. This
regulation eliminates the need to
establish a maximum permissible level
for residues of potassium acetate when
used in accordance with this exemption.

DATES: This regulation is effective
March 1, 2022. Objections and requests
for hearings must be received on or
before May 2, 2022, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2020-0349, is
available at https://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805.
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Due to the public health concerns
related to COVID-19, the EPA Docket
Center (EPA/DC) and Reading Room is
closed to visitors with limited
exceptions. The staff continues to
provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DGC
services and docket access, visit https://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Marietta Echeverria, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001; main
telephone number: (703) 305-7090;
email address: RDFRNotices@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Office of the Federal
Register’s e-CFR site at https://
www.ecfr.gov/current/title-40.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a(g), any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2020-0349 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before May
2, 2022. Addresses for mail and hand
delivery of objections and hearing

requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2020-0349, by one of the following
methods:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
online instructions for submitting
comments. Do not submit electronically
any information you consider to be CBI
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DQ), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at https://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at https://
www.epa.gov/dockets.

II. Petition for Exemption

In the Federal Register of September
10, 2020 (85 FR 55810) (FRL-10013-78),
EPA issued a document pursuant to
FFDCA section 408, 21 U.S.C. 3464,
announcing the filing of a pesticide
petition (PP IN-11369) by SciReg, Inc.,
on behalf of Valagro S.p.A., 12733
Director’s Loop, Woodbridge, VA 22192.
The petition requested that 40 CFR
180.920 be amended by establishing an
exemption from the requirement of a
tolerance for residues of potassium
acetate (CAS Reg. No. 127-08-2) when
used as an inert ingredient (nutrient) in
pesticide formulations applied pre-
harvest. That document referenced a
summary of the petition prepared by
SciReg, Inc., on behalf of Valagro S.p.A.,
the petitioner, which is available in the
docket, https://www.regulations.gov.
There were no comments received in
response to the notice of filing.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):

Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(c)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of the FFDCA
defines ““safe” to mean that EPA has
determined that ““there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but it does not
include occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption and to “ensure that there is
a reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.”

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
harm to human health. In order to
determine the risks from aggregate
exposure to pesticide inert ingredients,
the Agency considers the toxicity of the
inert in conjunction with possible
exposure to residues of the inert
ingredient through food, drinking water,
and through other exposures that occur
as a result of pesticide use in residential
settings. If EPA is able to determine that
a tolerance is not necessary to ensure
that there is a reasonable certainty that
no harm will result from aggregate
exposure to the inert ingredient, an
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exemption from the requirement of a
tolerance may be established.

Consistent with FFDCA section
408(c)(2)(A), and the factors specified in
FFDCA section 408(c)(2)(B), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure to potassium acetate
including exposure resulting from the
exemption established by this action.
EPA’s assessment of exposures and risks
associated with potassium acetate
follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by potassium acetate as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
are discussed in this unit.

Available acute toxicity studies show
potassium acetate exhibits low oral,
dermal, and inhalation toxicity. An eye
irritation study showed mild effects,
and a dermal irritation study showed no
effect of treatment.

Potassium acetate is the potassium
salt of acetic acid. In aqueous solutions
potassium acetate dissociates to
potassium and the acetate ion. As one
of the salts of acetic acid, sodium
acetate, like potassium acetate,
dissociates in aqueous solutions to the
acetate ion and a counter ion, in this
case sodium. Based on their similarities
(e.g., physical/chemical properties,
chemical structure, subsequent
dissociation into the acetate ion and
corresponding anion) data on sodium
acetate has been used to support the
safety determination for potassium
acetate when chemical specific data was
not available.

No adverse effects of treatment were
seen in rats treated with sodium acetate
in either a 4-week oral toxicity study or
a developmental toxicity study at the
highest dose tested. Therefore, the
NOAEL for the 4-week study was 3,600
mg/kg/day and the parental and
developmental NOAELs were 1,000 mg/
kg/day.

There was no evidence of
carcinogenicity or neuropathological

changes or effects reported in any of the
studies on potassium acetate or sodium
acetate. There were no in vitro
mutagenic effects in mutagenicity
testing with sodium acetate. Therefore,
there is low concern for carcinogenicity
or neurotoxicity for potassium acetate.

B. Toxicological Points of Departure/
Levels of Concern

No toxicological endpoint of concern
for potassium acetate has been
identified in the database.

C. Exposure Assessment

1. Dietary exposure from food, feed
uses, and drinking water. In evaluating
dietary exposure to potassium acetate,
EPA considered exposure under the
current and proposed uses of potassium
acetate. Dietary exposure to potassium
acetate may occur from eating foods
treated with pesticide formulations
containing this inert ingredient and
drinking water containing runoff from
soils containing the treated crops. In
addition, potassium acetate is used as a
food additive. However, no toxicological
endpoint of concern was identified for
potassium acetate, and therefore, a
quantitative assessment of dietary
exposure is not necessary.

2. Non-dietary exposure. The term
“residential exposure” is used in this
document to refer to non-occupational,
non-dietary exposure (e.g., textiles
(clothing and diapers), carpets,
swimming pools, and hard surface
disinfection on walls, floors, tables).
Residential exposure to potassium
acetate may occur based on its use as an
inert ingredient in pesticide
formulations registered for residential
uses. Additional non-dietary exposure
may occur from use of potassium acetate
in consumer products. However, no
toxicological endpoint of concern was
identified for potassium acetate, and
therefore, a quantitative residential
exposure assessment for potassium
acetate was not conducted.

3. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance or exemption, the Agency
consider “‘available information”
concerning the cumulative effects of a
particular pesticide’s residues and
“‘other substances that have a common
mechanism of toxicity.”

EPA has not found potassium acetate
to share a common mechanism of
toxicity with any other substances, and
potassium acetate does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this action, therefore, EPA has assumed

that potassium acetate does not have a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at https://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

Section 408(b)(2)(C) of the FFDCA
requires EPA to retain an additional
tenfold margin of safety in the case of
threshold effects to ensure that there is
a reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. As noted in Unit
IV.B., there is no indication of threshold
effects being caused by potassium
acetate. Due to the lack of any
toxicological endpoints of concern, EPA
conducted a qualitative assessment of
potassium acetate, which does not use
safety factors for assessing risk, and no
additional safety factor is needed for
assessing risk to infants and children.

E. Aggregate Risks and Determination of
Safety

Taking into consideration all available
information on potassium acetate, EPA
has determined that there is a
reasonable certainty that no harm to the
general population or any population
subgroup, including infants and
children, will result from aggregate
exposure to potassium acetate residues.
Therefore, the establishment of an
exemption from the requirement of a
tolerance under 40 CFR 180.920 for
residues of potassium acetate when
used as an inert ingredient in pesticide
formulations applied to growing crops is
safe under FFDCA section 408.

V. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

VI. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
under 40 CFR 180.920 for potassium
acetate (CAS Reg. No. 84632—65-5)
when used as an inert ingredient
(nutrient) in pesticide formulations
applied to growing crops only.

VII. Statutory and Executive Order
Reviews

This action establishes an exemption
from the requirement of a tolerance
under FFDCA section 408(d) in
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response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance exemption in this final
rule, do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled ‘“‘Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.). This action does not involve any
technical standards that would require

Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VIII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 17, 2022.
Marietta Echeverria,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, for the reasons stated in the
preamble, 40 CFR chapter I is amended
as follows:

PART 180—TOLERANCES AND
EXEMPTIONS FOR PESTICIDE
CHEMICAL RESIDUES IN FOOD

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.920, amend Table 1 to
180.920 by adding in alphabetical order
the inert ingredient “Potassium acetate
(CAS Reg. No. 127-08-2)” to read as
follows:

§180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

* * * * *

TABLE 1 TO 180.920

Inert ingredients Limits Uses

* * * * *

Potassium acetate (CAS Nutrient.

Reg. No. 127-08-2).

* * * * *

[FR Doc. 2022—-04078 Filed 2—28-22; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 220216-0050]

RIN 0648—-BK44

Atlantic Highly Migratory Species;
Consistency Modifications and
Corrections

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; technical corrections.

SUMMARY: This final rule makes editorial
corrections to the regulations for
Atlantic highly migratory species
(HMS). This final rule corrects citations
that are currently incorrect due to
changes to references in other parts of
the regulations. In addition, this final
action corrects minor technical items in
the regulations that are missing,
inconsistent, or incorrect, and also
clarifies extraneous language to make
the regulations more readable. The rule
is administrative in nature and does not
make any change with substantive effect
to the regulations for HMS fisheries.
DATES: This final rule is effective on
March 1, 2022.

ADDRESSES: Documents related to HMS
fisheries management, such as the 2006
Consolidated Atlantic HMS Fishery
Management Plan (2006 Consolidated
HMS FMP) and its amendments, are
available from the HMS Management
Division website at https://
www.fisheries.noaa.gov/topic/atlantic-
highly-migratory-species or upon
request from the HMS Management
Division by phone at 301-427-8503.
FOR FURTHER INFORMATION CONTACT:
Larry Redd, Jr., larry.redd@noaa.gov,
Thomas Warren, thomas.warren@
noaa.gov, or Steve Durkee,
steve.durkee@noaa.gov, by phone at
301-427-8503.

SUPPLEMENTARY INFORMATION: Atlantic
HMS fisheries are managed under the
dual authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act; 16 U.S.C.
1801 et seq.) and the Atlantic Tunas
Convention Act (ATCA; 16 U.S.C. 971 et
seq.). The 2006 Consolidated HMS FMP
and its amendments are implemented
by regulations at 50 CFR part 635.

Background

Since publishing the 2006
Consolidated HMS FMP, NMFS has
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amended the FMP 12 times through the
fishery management plan amendment
process and has made numerous other
regulatory changes through framework
actions. With this volume of regulatory
action, in addition to changes in non-
HMS fisheries regulations, inadvertent
errors and inconsistencies have
accumulated in the regulations and
regulatory cross-references over time.
This technical amendment corrects
missing, inconsistent, or incorrect
language, and clarifies extraneous
language in the HMS regulations at 50
CFR part 635. It also corrects cross-
references to regulations as appropriate.

Clarification Corrections

This final action clarifies the HMS
regulations as follows:

The regulation at § 635.4(a)(10)
provides permit conditions for HMS
permit holders. The regulation
unintentionally omitted ““Atlantic
tunas” permits. Adding ““Atlantic
tunas” clarifies this regulation and
removes any confusion for permit
holders who hold multiple types of
HMS permits. The associated
rulemaking that established this
requirement was the 2006 Consolidated
HMS FMP (71 FR 58058; October 2,
2006).

The regulation at § 635.5(a)(4)
currently states that owners permitted
under the Atlantic Tunas General,
Harpoon, or HMS Charter/Headboat
categories must report bluefin tuna
discards in the NMFS electronic catch
reporting system. This rule clarifies that
they must report only dead discards, not
live releases. The associated rulemaking
that established this requirement was
Amendment 7 to the 2006 Consolidated
HMS FMP (79 FR 71509; December 2,
2014).

Several changes are being made at
§635.5(d) to remove and modify
language to clarify the tournament
operator requirements. Specifically, this
final rule:

¢ Removes the redundant language,
“HMS Management Division,” in two
locations.

¢ Removes an excessive and
unnecessary phrase (‘. . . by
submitting information on the purpose,
dates, and location of the tournament to
NMFS”) for clarity.

e Removes the sentence “NMFS will
notify the tournament operator in
writing when a tournament has been
selected for reporting,” as this sentence
is no longer needed due to a previous
notice that notified the affected
community that all tournaments are
automatically selected for reporting (83
FR 63831; December 12, 2018).

¢ Removes the phrase “that are
selected to report” because all Atlantic
HMS tournaments are selected for
reporting, which began on January 1,
2019. The associated notice for this this
requirement was published on July 17,
2018 (83 FR 33148).

o Adds the phrase “. . . details of the
tournament catch and fishing activities,
completing all required fields on the
NMFS tournament summary report no
later than 7 days after tournament
fishing has ended”” and removes the
language ““. . . arecord of catch and
effort on forms available from NMFS.
Tournament operators must submit the
completed forms to NMFS, at an address
designated by NMFS, postmarked no
later than the 7th day after the
conclusion of the tournament, and must
attach a copy of the tournament rules”
to clarify the regulation language. The
associated rulemaking that established
this requirement was the 2006
Consolidated HMS FMP (71 FR 58058;
October 2, 2006). These removals and
modifications provide further clarity to
the regulation.

Typographical Corrections

This final action corrects two
typographical errors in the HMS
regulations. The regulation at
§635.19(e)(1) does not capitalize the
words “North”” and “South.” This final
action corrects this error and capitalizes
“North” and “South.”

Consistency Corrections

This final rule corrects the Atlantic
Tunas General category permit name as
it has been incorrectly cited in several
locations. The regulations at
§§635.22(a)(2) and (3) and
635.27(a)(1)(i), incorrectly cite the
Atlantic Tunas General category permit
name as “HMS General Category
permit.” Correcting permit names
would create consistency across the
regulations. This final rule also removes
the definition of Mid-Atlantic-Bight at
§635.2 because the definition is not
referenced anywhere else in the part 635
regulations. In addition, this final rule
corrects the regulations at
§635.21(d)(1)(iii)(D) Charleston Deep
Artificial Reef, which left off one
coordinate in the spawning Special
Management Zones coordinate list. The
associated rulemaking that established
this requirement was published on July
17,2018 (83 FR 33148).

Cross References Corrections

This final action corrects the incorrect
cross references found in the definitions
and regulations at §§ 635.4(h)(1)(iv) and
(n)(2) and 635.54. Section 635.4(h)(1)(@iv)
and (n)(2) incorrectly reference the Illex

squid moratorium permit described at
§648.4(a)(5)(@1). The correct cross
reference should be § 648.4(a)(5)(ii).
Section 635.54 incorrectly references
that owners and operators of U.S.
vessels are subject to inspection under
§635.23. The correct cross reference
should be §635.52.

Classification

The Assistant Administrator for
Fisheries has determined that this final
rule is necessary for the conservation
and management of U.S. fisheries and
that it is consistent with the Magnuson-
Stevens Act, the objectives of the 2006
Consolidated HMS FMP and its
amendments, ATCA, and other
applicable law.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment are
unnecessary and contrary to the public
interest. This final rule makes only
corrective, non-substantive changes to
regulatory text, corrects cross-references
to HMS and other regulations, removes
unnecessary language in several
instances, and is solely administrative
in nature. Therefore, public comment is
unnecessary and would delay necessary
corrections that will help prevent
potential confusion for the public.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C. 553, or any other
law, and a proposed rule is not being
published, the analytical requirements
of the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., are inapplicable.

NMFS has determined that fishing
activities conducted pursuant to this
rule will not affect endangered and/or
threatened species or critical habitat
listed under the Endangered Species
Act, or marine mammals protected by
the Marine Mammal Protection Act,
because the action is purely
administrative in nature by making
editorial corrections or clarifications to
existing regulatory text, with no
substantive changes or effects.

This final rule contains no
information collection requirements
under the Paperwork Reduction Act of
1995.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Imports, Penalties,
Reporting and recordkeeping
requirements, Treaties.
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Dated: February 23, 2022.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 635 is amended
as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

m 1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

§635.2 [Amended]

m 2.In §635.2, remove the definition for
“Mid-Atlantic Bight.”

m 3. In § 635.4, revise paragraphs (a)(10),
(h)(1)(iv), and (n)(2) to read as follows:

§635.4 Permits and fees.

* * * * *

(a) * x %

(10) Permit condition. An owner of a
vessel with a valid Atlantic tunas,
swordfish, shark, HMS Angling, HMS
Charter/Headboat, Incidental HMS
squid trawl, or HMS Commercial
Caribbean Small Boat permit issued
pursuant to this part must agree, as a
condition of such permit, that the
vessel’s HMS fishing, catch, and gear are
subject to the requirements of this part
during the period of validity of the
permit, without regard to whether such
fishing occurs in the U.S. EEZ, or
outside the U.S. EEZ, and without
regard to where such HMS, or gear, are
possessed, taken, or landed. However,
when a vessel fishes within the waters
of a state that has more restrictive
regulations pertaining to HMS, persons
aboard the vessel must abide by the
state’s more restrictive regulations.

* * * * *

(h) EE
1 * *x %

(iv) An applicant for an incidental
HMS squid trawl permit must submit, in
addition to all other information
specified in paragraph (h)(1) of this
section, a copy of a valid Illex squid
moratorium permit, as described at
§ 648.4(a)(5)(ii) of this chapter.

* * * * *

(n)* * x

(2) An Incidental HMS squid trawl
permit is valid only when the vessel has
on board a valid Illex squid moratorium
permit, as described at § 648.4(a)(5)(ii)
of this chapter, and no commercial
fishing gear other than trawl gear.

* * * * *

m 4.In § 635.5, revise paragraphs (a)(4)
and (d) to read as follows:

§635.5 Recordkeeping and reporting.

* * * * *

(a] EE

(4) Bluefin tuna discarded dead, or
landed by a commercial vessel and sold.
The owner of a vessel that has been
permitted or that is required to be
permitted under § 635.4 in the Atlantic
Tunas General or Harpoon categories, or
has been permitted or is required to be
permitted under § 635.4 under the HMS
Charter/Headboat category and fishing
under the General category quotas and
daily limits as specified at § 635.23(c),
must report all dead discards and/or
landings of bluefin tuna through the
NMEF'S electronic catch reporting system
within 24 hours of the landings or the
end of trip. Such reports may be made
by either calling a phone number
designated by NMFS or by submitting
the required information online to a
website or application designated by
NMFS. The owner of a vessel that has
been permitted in a different bluefin
tuna category must report as specified
elsewhere in this section.
* * * * *

(d) Tournament operators. For all
tournaments that are conducted from a
port in an Atlantic coastal state,
including the U.S. Virgin Islands and
Puerto Rico, a tournament operator must
register with NMFS at least 4 weeks
prior to commencement of the
tournament. A tournament is not
registered unless the tournament
operator has received a confirmation
number from NMFS. Tournament
operators must maintain and submit to
NMFS details of the tournament catch
and fishing activities, completing all
required fields, on the NMFS
tournament summary report no later
than 7 days after the tournament has

ended.

* * * * *

m 5.In §635.19, revise paragraph (e)(1)
to read as follows:

§635.19 Authorized gears.

* * * * *

(e] * % %

(1) No person may possess North
Atlantic swordfish taken from its
management unit by any gear other than
handgear, green-stick, or longline,
except that such swordfish taken
incidentally while fishing with a squid
trawl may be retained by a vessel issued
a valid Incidental HMS squid trawl
permit, subject to restrictions specified
in § 635.24(b)(2). No person may possess
South Atlantic swordfish taken from its
management unit by any gear other than
longline.

* * * * *

m 6.In § 635.21, revise paragraph
(d)(1)(iii)(D) to read as follows:

§635.21 Gear operation and deployment
restrictions.
* * * * *
(d) L
(1) EE
(iii)
(D) Charleston Deep Artificial Reef.
Bounded by rhumb lines connecting, in
order, the following points: 32°05.04’ N
lat. 79°13.575” W long.; 32°9.65" N lat.,
79°9.2" W long.; 32°7.155" N lat.,
79°5.595" W long.; 32°2.36" N lat.,
79°9.975" W long.; 32°5.04’ N lat.,
79°13.575" W long.

* * * * *

I .

m 7.In §635.22, revise paragraphs (a)(2)
and (3) to read as follows:

§635.22 Recreational retention limits.
* * * * *

(a) * % %

(2) Vessels issued an Atlantic Tunas
General category permit under
§635.4(d) that are participating in an
HMS registered tournament, vessels
issued an HMS Angling category permit
under § 635.4(c), or vessels issued an
HMS Charter/Headboat permit under
§ 635.4(b) may not retain, possess, or
land oceanic whitetip sharks or
scalloped, smooth, or great hammerhead
sharks if swordfish, tuna, or billfish are
retained or possessed on board, or
offloaded from, the vessel. Such vessels
also may not retain, possess, or land
swordfish, tuna, or billfish if oceanic
whitetip sharks, or scalloped, smooth,
or great hammerhead sharks are retained
or possessed on board, or offloaded
from, the vessel.

(3) Vessels issued an Atlantic Tunas
General category permit under
§ 635.4(d) that are participating in an
HMS registered tournament, vessels
issued a Swordfish General commercial
permit under § 635.4(f) that are
participating in an HMS registered
tournament, vessels issued a HMS
Angling category permit under
§635.4(c), or vessels issued an HMS
Charter/Headboat permit under
§635.4(b) are required to release
unharmed, to the extent practicable,
porbeagle sharks that are alive at the
time of haulback if swordfish, tuna, or
billfish are retained or possessed on
board, or offloaded from, the vessel
during that trip.

* * * * *

m 8.In §635.27, revise the introductory
text of paragraph (a)(1)(i) to read as
follows:

§635.27 Quotas.

* * * * *

(a)* L
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(1)* L

(i) Catches from vessels for which
Atlantic Tunas General category permits
have been issued and certain catches
from vessels for which an HMS Charter/
Headboat permit has been issued are
counted against the General category
quota in accordance with § 635.23(c)(3).
Pursuant to paragraph (a) of this section,
the amount of large medium and giant

bluefin tuna that may be caught,
retained, possessed, landed, or sold
under the General category quota is
555.7 mt, and is apportioned as follows,
unless modified as described under
paragraph (a)(1)(ii) of this section:

* * * * *

m 9. In § 635.54, revise the introductory
text to read as follows:

§635.54 Reports.

Owners and operators of U.S. vessels
subject to inspection under § 635.52 are
hereby notified that the ICCAT
recommendation establishing a scheme
for minimum standards for inspection
in port requires that:

* * * * *

[FR Doc. 2022-04263 Filed 2—28-22; 8:45 am|
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 430

[EERE-2021-BT-STD-0035 and EERE-
2021-BT-TP-0036]

Energy Conservation Program: Test
Procedures and Energy Conservation
Standards for Consumer Products;
Consumer Air Cleaners; Reopening of
Comment Period

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information;
reopening of public comment period.

SUMMARY: On January 25, 2022, the U.S.
Department of Energy (DOE or the
Department) published in the Federal
Register a request for information (RFI)
regarding Test Procedures and Energy
Conservation Standards for Consumer
Air Cleaners. On February 10, 2022,
DOE received a joint comment from the
Pacific Gas and Electric Company
(PG&E), San Diego Gas and Electric
(SDG&E), Southern California Edison
(SCE), the Appliance Standards
Awareness Project (ASAP), and the
Association of Home Appliance
Manufacturers (AHAM), (collectively,
the “Joint Commenters”), requesting a
45-day extension of the public comment
period for the RFI. DOE has reviewed
these requests and is reopening the
public comment period to allow
comments to be submitted until April
10, 2022.

DATES: The comment period for the RFI
published in the Federal Register on
January 25, 2022 (87 FR 3702) is
reopened. Written comments, data, and
information are requested and will be
accepted on and before April 10, 2022.
ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2021-BT-STD-0035 and

EERE-2021-BT-TP-0036, by any of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: to
AirCleaners2021STD0035@ee.doe.gov or
AirCleaners2021TP0036@ee.doe.gov.
Include docket number EERE-2021-BT-
STD-0035 and EERE-2021-BT-TP-
0036 in the subject line of the message.

No telefacsimilies (“faxes”) will be
accepted. For detailed instructions on
submitting comments and additional
information on this process, see section
IV of this document.

Although DOE has routinely accepted
public comment submissions through a
variety of mechanisms, including postal
mail and hand delivery/courier, the
Department has found it necessary to
make temporary modifications to the
comment submission process in light of
the ongoing COVID-19 pandemic. DOE
is currently suspending receipt of public
comments via postal mail and hand
delivery/courier. If a commenter finds
that this change poses an undue
hardship, please contact Appliance
Standards Program staff at (202) 586—
1445 to discuss the need for alternative
arrangements. Once the COVID-19
pandemic health emergency is resolved,
DOE anticipates resuming all of its
regular options for public comment
submission, including postal mail and
hand delivery/courier.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at
www.regulations.gov. All documents in
the docket are listed in the
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket web pages can be found
at: www.regulations.gov/docket/EERE-
2021-BT-TP-0036 and
www.regulations.gov/docket/EERE-
2021-BT-STD-0035. The docket web
page contains instructions on how to
access all documents, including public
comments, in the docket.

FOR FURTHER INFORMATION CONTACT:

Dr. Stephanie Johnson, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Office, EE-5B,

1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 287-1943. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Amelia Whiting, U.S. Department
of Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—2588. Email:
Amelia.Whiting@hq.doe.gov.

For further information on how to
submit a comment or review other
public comments and the docket,
contact the Appliance and Equipment
Standards Program staff at (202) 287—
1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION: On
January 25, 2022, DOE published in the
Federal Register a request for
information (RFI) Regarding Test
Procedures and Energy Conservation
Standards for Consumer Air Cleaners.
The RFI provided an opportunity for
submitting written comments, data, and
information on the proposal by February
24, 2022. 87 FR 3702 DOE is seeking
comment from interested parties on the
RFIL.

On February 10, 2022, DOE received
a comment extension request from the
Joint Commenters arguing that further
time is needed because they are actively
engaged in a negotiation regarding the
scope, test procedure, and energy
efficiency standards for consumer air
cleaners and are working to develop
substantive comments to the RFI
consistent with their discussions.? (Joint
Commenters, No. 1 at p. 1)

DOE has reviewed the request and is
reopening the comment period to allow
additional time for interested parties to
submit comments. The RFI was
published in the Federal Register on
January 25, 2022, and a 30-day comment
period was provided from the date of
publication. In light of the submitted
request, DOE believes that additional
time is warranted, and that reopening
the comment period until April 10, 2022
is sufficient. Therefore, DOE is
reopening the comment period until
April 10, 2022.

Signing Authority
This document of the Department of
Energy was signed on February 22,

1 See www.regulations.gov/comment/EERE-2021-
BT-STD-0035-0002.
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2022, by Kelly J. Speakes-Backman,
Principal Deputy Assistant Secretary for
Energy Efficiency and Renewable
Energy, pursuant to delegated authority
from the Secretary of Energy. That
document with the original signature
and date is maintained by DOE. For
administrative purposes only, and in
compliance with requirements of the
Office of the Federal Register, the
undersigned DOE Federal Register
Liaison Officer has been authorized to
sign and submit the document in
electronic format for publication, as an
official document of the Department of
Energy. This administrative process in
no way alters the legal effect of this
document upon publication in the
Federal Register.

Signed in Washington, DC, on February 23,
2022.
Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.

[FR Doc. 2022—04188 Filed 2—28-22; 8:45 am|
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[EERE-2017-BT-STD-0019]
RIN 1904-AD91

Energy Conservation Program: Energy
Conservation Standards for Consumer
Water Heaters

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notification of availability of
preliminary technical support document
and request for comment.

SUMMARY: The U.S. Department of
Energy (DOE or the Department)
announces the availability of the
preliminary analysis it has conducted
for purposes of evaluating the need for
amended energy conservation standards
for consumer water heaters, which is set
forth in the Department’s preliminary
technical support document (TSD) for
this rulemaking. DOE will hold a public
meeting via webinar to discuss and
receive comment on its preliminary
analysis. The meeting will cover the
analytical framework, models, and tools
used to evaluate potential standards; the
results of preliminary analyses
performed; potential energy
conservation standard levels derived
from these analyses (if DOE determines
that proposed amendments are
necessary); and other relevant issues. In
addition, DOE encourages written
comments on these subjects.

DATES:

Comments: DOE will accept written
comments, data, and information
regarding its preliminary analysis for
consumer water heaters no later than
May 2, 2022.

Meeting: DOE will hold a public
meeting via webinar on Tuesday, April
12, 2022, from 1:00 p.m. to 5:00 p.m.
See section IV, “Public Participation,”
for webinar registration information,
participant instructions, and
information about the capabilities
available to webinar participants.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2017-BT-STD-0019
and/or RIN 1904-AD91, by any of the
following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: to
ConsumerWaterHeaters20175TD0019@
ee.doe.gov. Include docket number
EERE-2017-BT-STD-0019 and/or RIN
1904-AD91 in the subject line of the
message.

No telefacsimiles (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on this process, see section
IV of this document (Public
Participation).

Although DOE has routinely accepted
public comment submissions through a
variety of mechanisms, including postal
mail and hand delivery/courier, the
Department has found it necessary to
make temporary modifications to the
comment submission process in light of
the ongoing coronavirus (COVID-19)
pandemic. DOE is currently suspending
receipt of public comments via postal
mail and hand delivery/courier. If a
commenter finds that this change poses
an undue hardship, please contact
Appliance Standards Program staff at
(202) 586—1445 to discuss the need for
alternative arrangements. Once the
COVID-19 pandemic health emergency
is resolved, DOE anticipates resuming
all of its regular options for public
comment submission, including postal
mail and hand delivery/courier.

To inform interested parties and to
facilitate this rulemaking process, DOE
has prepared an agenda, a preliminary
TSD, and briefing materials, which are
available on the DOE website at:
www1.eere.energy.gov/buildings/
appliance_standards/
standards.aspx?productid=32.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at
www.regulations.gov. All documents in
the docket are listed in the
www.regulations.gov index. However,
not all documents listed in the index
may be publicly available, such as those
containing information that is exempt
from public disclosure.

The docket web page can be found at
www.regulations.gov/docket/EERE-
2017-BT-STD-0019. The docket web
page contains instructions on how to
access all documents, including public
comments, in the docket. See section IV
(Public Participation) for information on
how to submit comments through
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:

Ms. Julia Hegarty, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (240) 597—
6737. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—5827. Email:
Eric.Stas@hq.doe.gov.

For further information on how to
submit a comment, review other public
comments and the docket, or participate
in the public meeting webinar, contact
the Appliance and Equipment
Standards Program staff at (202) 287—
1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
A. Authority
B. Rulemaking Process
C. Deviation From Appendix A
II. Background
A. Current Standards
B. Current Process
III. Summary of the Analyses Performed by
DOE
A. Engineering Analysis
B. Mark-Ups Analysis
C. Energy Use Analysis
D. Life-Cycle Cost and Payback Period
Analyses
E. National Impact Analysis
F. Other Analyses
IV. Public Participation
A. Participation in the Webinar
B. Procedure for Submitting Prepared
General Statements for Distribution
C. Conduct of the Webinar
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D. Submission of Comments
V. Approval of the Office of the Secretary

I. Introduction

A. Authority

The Energy Policy and Conservation
Act, as amended (EPCA),? Public Law
94-163 (42 U.S.C. 6291-6317, as
codified), authorizes DOE to regulate the
energy efficiency of a number of
consumer products and certain
industrial equipment. Title III, Part B 2
of EPCA established the Energy
Conservation Program for Consumer
Products Other Than Automobiles. (42
U.S.C. 6291-6309) These products
include consumer water heaters, the
subject of this document. (42 U.S.C.
6292(a)(4))

EPCA prescribed energy conservation
standards for these products (42 U.S.C.
6295(e)(1)), and the statute directed
DOE to conduct two cycles of
rulemakings to determine whether to
amend these standards (42 U.S.C.
6295(e)(4)). EPCA further provides that,
not later than 6 years after the issuance
of any final rule establishing or
amending a standard, DOE must publish
either a notification of determination
that standards for the product do not
need to be amended, or a notice of
proposed rulemaking (NOPR) including
new proposed energy conservation
standards (proceeding to a final rule, as
appropriate). (42 U.S.C. 6295(m)(1)) Not
later than three years after issuance of
a final determination not to amend
standards, DOE must publish either a
notice of determination that standards
for the product do not need to be
amended, or a NOPR including new
proposed energy conservation standards
(proceeding to a final rule, as
appropriate). (42 U.S.C. 6295(m)(3)(B))

DOE completed the first of these
rulemaking cycles on January 17, 2001,
by publishing in the Federal Register a
final rule amending the energy
conservation standards for consumer
water heaters. 66 FR 4474 (establishing
amended standards with a requirement
for compliance starting on January 20,
2004) (January 2001 Final Rule).
Subsequently, DOE completed the
second rulemaking cycle to amend the
standards for consumer water heaters by
publishing a final rule in the Federal
Register on April 16, 2010. 75 FR 20112
(establishing amended consumer water
heater standards with a requirement for
compliance starting on April 16, 2015)

1 All references to EPCA in this document refer
to the statute as amended through the Infrastructure
Investment and Jobs Act, Public Law 117-58 (Nov.
15, 2021).

2For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated Part A.

(April 2010 Final Rule). As directed by
later amendments to EPCA 3 (see 42
U.S.C. 6295(€)(5)(B)), on July 11, 2014,
DOE published in the Federal Register
a final rule amending the test procedure
for consumer water heaters to change
the efficiency metric from energy factor
(EF) to uniform energy factor (UEF). 79
FR 40542. The existing EF-based energy
conservation standards were then
translated from EF to UEF in a separate
DOE conversion factor final rule
published in the Federal Register on
December 29, 2016, that established a
method for converting EF to UEF for
water heater basic models that were
previously in existence. 81 FR 96204
(December 2016 Conversion Factor
Final Rule). The current energy
conservation standards for consumer
water heaters are located in the Code of
Federal Regulations (CFR) at 10 CFR
430.32(d) and are set forth in Table II.1
in section A of this document. The
currently applicable DOE test
procedures for consumer water heaters
appear at 10 CFR part 430, subpart B,
appendix E (Appendix E).

Pursuant to EPCA, any new or
amended energy conservation standard
must be designed to achieve the
maximum improvement in energy
efficiency that DOE determines is
technologically feasible and
economically justified. (42 U.S.C.
6295(0)(2)(A)) Furthermore, the new or
amended standard must result in a
significant conservation of energy. (42
U.S.C. 6295(0)(3)(B))

DOE is publishing this preliminary
analysis to collect data and information
to inform its decision consistent with its
obligations under EPCA.

B. Rulemaking Process

DOE must follow specific statutory
criteria for prescribing new or amended
standards for covered products,
including consumer water heaters. As
noted, EPCA requires that any new or
amended energy conservation standard
prescribed by the Secretary of Energy
(Secretary) be designed to achieve the
maximum improvement in energy
efficiency (or water efficiency for certain
products specified by EPCA) that is
technologically feasible and
economically justified. (42 U.S.C.
6295(0)(2)(A)) Furthermore, DOE may
not adopt any standard that would not

3 The requirement for a consumer water heater
test procedure using uniform energy factor as a
metric, as well as the requirement for DOE to
undertake a conversion factor rulemaking to
translate existing consumer water heater standards
denominated in terms of EF to ones denominated
in terms of UEF, were part of the amendments to
EPCA contained in the American Energy
Manufacturing Technical Corrections Act
(AEMTCA), Public Law 112-210 (Dec. 18, 2012).

result in significant conservation of
energy. (42 U.S.C. 6295(0)(3)(B))

The significance of energy savings
offered by a new or amended energy
conservation standard cannot be
determined without knowledge of the
specific circumstances surrounding a
given rulemaking.4 For example, the
United States rejoined the Paris
Agreement on February 19, 2021. As
part of that agreement, the United States
has committed to reducing greenhouse
gas (GHG) emissions in order to limit
the rise in mean global temperature. As
such, energy savings that reduce GHG
emissions have taken on greater
importance. Additionally, some covered
products and equipment have most of
their energy consumption occur during
periods of peak energy demand. The
impacts of these products on the U.S.
energy infrastructure can be more
pronounced than those of products with
relatively constant demand. In
evaluating the significance of energy
savings, DOE considers differences in
not only site energy use, but also
primary energy and full-fuel-cycle (FFC)
effects for different covered products
and equipment when determining
whether energy savings are significant.
Primary energy and FFC effects include
the energy consumed in electricity
production (depending on load shape),
in distribution and transmission, and in
extracting, processing, and transporting
primary fuels (i.e., coal, natural gas,
petroleum fuels), and, thus, present a
more complete picture of the impacts of
energy conservation standards.5
Accordingly, DOE evaluates the
significance of energy savings on a case-
by-case basis.

To determine whether a proposed
new or amended energy conservation
standard is economically justified,
EPCA requires that DOE determine
whether the benefits of the standard
exceed its burdens by considering, to
the greatest extent practicable, the
following seven factors:

(1) The economic impact of the standard
on the manufacturers and consumers of the
products subject to the standard;

(2) The savings in operating costs
throughout the estimated average life of the
covered products in the type (or class)
compared to any increase in the price, initial
charges, or maintenance expenses for the
covered products that are likely to result
from the standard;

(3) The total projected amount of energy (or
as applicable, water) savings likely to result
directly from the standard;

4 See 86 FR 70892, 70901 (Dec. 13, 2021).

5The FFC metric is discussed in DOE’s statement
of policy and notice of policy amendment. 76 FR
51282 (Aug. 18, 2011), as amended at 77 FR 49701
(Aug. 17, 2012).
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(4) Any lessening of the utility or the
performance of the products likely to result
from the standard;

(5) The impact of any lessening of
competition, as determined in writing by the
Attorney General, that is likely to result from
the standard;

(6) The need for national energy and water
conservation; and

(7) Other factors the Secretary of Energy
considers relevant.

(42 U.S.C. 6295(0)(2)(B)(1)(1)—(VII))
DOE fulfills these and other
applicable requirements by conducting

a series of analyses throughout the
rulemaking process. Table I.1 shows the
individual analyses that are performed
to satisfy each of the requirements
within EPCA.

TABLE |.1—EPCA REQUIREMENTS AND CORRESPONDING DOE ANALYSIS

EPCA requirement

Corresponding DOE analysis

Significant Energy Savings

Technological Feasibility ..........ccccoevreiiiiennnenn.

Economic Justification:

1. Economic impact on manufacturers and consumers

2. Lifetime operating cost savings compared to increased cost for the product

3. Total projected energy savings

4. Impact on utility or performance .............

5. Impact of any lessening of competition

6. Need for national energy and water conservation

7. Other factors the Secretary considers relevant ..........ccccccooevniiiiennienneennen.

e Shipments Analysis.

¢ National Impact Analysis.

e Energy Analysis.

e Market and Technology Assessment.
e Screening Analysis.

e Engineering Analysis.

Manufacturer Impact Analysis.

Life-Cycle Cost and Payback Period Analysis.
Life-Cycle Cost Subgroup Analysis.
Shipments Analysis.

Mark-ups for Product Price Analysis.

Energy Analysis.

Life-Cycle Cost and Payback Period Analysis.
Shipments Analysis.

National Impact Analysis.

Screening Analysis.

Engineering Analysis.

Manufacturer Impact Analysis.

Shipments Analysis.

National Impact Analysis.

Employment Impact Analysis.

Utility Impact Analysis.

Emissions Analysis.

Monetization of Emission Reductions Benefits.6
Regulatory Impact Analysis.

Further, EPCA establishes a rebuttable
presumption that a standard is
economically justified if the Secretary
finds that the additional cost to the
consumer of purchasing a product
complying with an energy conservation
standard level will be less than three
times the value of the energy savings
during the first year that the consumer
will receive as a result of the standard,
as calculated under the applicable test
procedure. (42 U.S.C. 6295(0)(2)(B)(iii))

EPCA also contains what is known as
an “‘anti-backsliding” provision, which
prevents the Secretary from prescribing
any amended standard that either
increases the maximum allowable
energy use or decreases the minimum
required energy efficiency of a covered
product. (42 U.S.C. 6295(0)(1)) Also, the
Secretary may not prescribe an amended
or new standard if interested persons
have established by a preponderance of
the evidence that the standard is likely
to result in the unavailability in the
United States in any covered product

6 Currently, in compliance with the preliminary
injunction issued on February 11, 2022, in
Louisiana v. Biden, No. 21-cv—1074-JDC-KK (W.D.
La.), DOE is not monetizing the costs of greenhouse
gas emissions.

type (or class) of performance
characteristics (including reliability),
features, sizes, capacities, and volumes
that are substantially the same as those
generally available in the United States.
(42 U.S.C. 6295(0)(4))

Additionally, EPCA specifies
requirements when promulgating an
energy conservation standard for a
covered product that has two or more
subcategories. DOE must specify a
different standard level for a type or
class of product that has the same
function or intended use, if DOE
determines that products within such
group: (A) Consume a different kind of
energy from that consumed by other
covered products within such type (or
class); or (B) have a capacity or other
performance-related feature which other
products within such type (or class) do
not have and such feature justifies a
higher or lower standard. (42 U.S.C.
6295(q)(1)) In determining whether a
performance-related feature justifies a
different standard for a group of
products, DOE must consider such
factors as the utility to the consumer of
the feature and other factors DOE deems
appropriate. Id. Any rule prescribing
such a standard must include an

explanation of the basis on which such
higher or lower level was established.
(42 U.S.C. 6295(q)(2))

Finally, pursuant to the amendments
to EPCA contained in the Energy
Independence and Security Act of 2007
(EISA 2007), Public Law 110-140, any
final rule for new or amended energy
conservation standards promulgated
after July 1, 2010, is required to address
standby mode and off mode energy use.
(42 U.S.C. 6295(gg)(3)) Specifically,
when DOE adopts a standard for a
covered product after that date, it must,
if justified by the criteria for adoption of
standards under EPCA (42 U.S.C.
6295(0)), incorporate standby mode and
off mode energy use into a single
standard, or, if that is not feasible, adopt
a separate standard for such energy use
for that product. (42 U.S.C.
6295(gg)(3)(A)—(B)) DOE’s current test
procedures for consumer water heaters
address standby mode and off mode
energy use. In this rulemaking, DOE
intends to incorporate such energy use
into any amended energy conservation
standards it adopts in the final rule.

Before proposing a standard, DOE
typically seeks public input on the
analytical framework, models, and tools
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that DOE intends to use to evaluate
potential standards for the product at
issue and the results of preliminary
analyses DOE performed for the
product.

DOE is examining whether to amend
the current energy conservation
standards for consumer water heaters
pursuant to its obligations under EPCA.
This document announces the
availability of the preliminary TSD,
which details the preliminary analyses
and summarizes the preliminary results
of DOE’s analyses. In addition, DOE is
announcing a public meeting webinar to
solicit feedback from interested parties
on its analytical framework, models,
and preliminary results.

C. Deviation from Appendix A

In accordance with section 3(a) of 10
CFR part 430, subpart C, appendix A
(“appendix A”’), DOE notes that it is
deviating from the provision in
appendix A regarding the pre-NOPR
stages for an energy conservation
standards rulemaking. See 86 FR 70892
(Dec. 13, 2021) (effective January 12,
2022). Section 6(a)(2) of appendix A
states that if the Department determines
it is appropriate to proceed with a
rulemaking, the preliminary stages of a
rulemaking to issue or amend an energy
conservation standard that DOE will
undertake will be a framework
document and preliminary analysis, or
an advance notice of proposed
rulemaking.

DOE is opting to deviate from this
step by publishing a preliminary
analysis without a framework
document. A framework document is
intended to introduce and summarize

the various analyses DOE conducts
during the rulemaking process and
requests initial feedback from interested
parties. As discussed further in section
B, prior to this notification of the
preliminary analysis DOE published a
request for information (“RFI”) in which
DOE identified and sought comment on
the analyses conducted in support of the
most recent energy conservation
standards rulemakings. 85 FR 30853
(May 21, 2020; “May 2020 RFI”).
Specifically, in the May 2020 RFI, DOE
sought data and information as to
whether any new or amended rule
would be cost effective, economically
justified, technologically feasible, or
would result in a significant savings of
energy. 85 FR 30853, 30855. DOE sought
such data and information to assist in its
consideration of whether (and if so,
how) to amend the standards for
consumer water heater. Id. Further, DOE
provided an overview of the analysis it
would use to evaluate new or amended
energy conservation standards,
including references to and requests for
comment on the analyses conducted as
part of the most recent energy
conservation standards rulemakings.
See 85 FR 30853, 30859—-30877. As DOE
is intending to rely on substantively the
same analytical methods as in the most
recent rulemaking, publication of a
framework document would be largely
redundant with the published May 2020
RFI. As such, DOE is not publishing a
framework document.

Section 6(d)(2) of appendix A
provides that the length of the public
comment period for pre-NOPR
rulemaking documents will vary

depending upon the circumstances of
the particular rulemaking, but will not
be less than 75 calendar days. For this
preliminary analysis, DOE has opted to
provide a 60-day comment period. As
stated, DOE requested comment in the
May 2020 RFI on the previous energy
conservation standards analyses. For
this preliminary analysis, DOE has
relied on many of the same analytical
assumptions and approaches as used in
the previous rulemaking and has
determined that a 60-day comment
period in conjunction with the prior
comment period for the May 2020 RFI
provides sufficient time for interested
parties to review the preliminary
analysis and develop comments.

II. Background
A. Current Standards

In a final rule published in the
Federal Register on April 16, 2010
(April 2010 Final Rule), DOE prescribed
the current energy conservation
standards for consumer water heaters,
which are applicable to such products
manufactured on and after April 16,
2015. 75 FR 20111, 20234.

As explained in section A of this
document, DOE published the
December 2016 Conversion Factor Final
Rule in the Federal Register (81 FR
96204 (Dec. 29, 2016)) to convert
standards based on EF to standards
based on UEF, the metric produced by
the amended test procedure established
by the July 2014 Final Rule (79 FR
40542 (July 11, 2014)). These standards
are set forth in DOE’s regulations at 10
CFR 430.32(d) and are repeated here in
Table II.1.

TABLE II.1—FEDERAL ENERGY CONSERVATION STANDARDS FOR CONSUMER WATER HEATERS

Product class

Rated storage volume
and input rating
(if applicable)

Gas-fired Storage Water Heater ............cccoce....

Oil-fired Storage Water Heater ...........ccccoceueenee.

Electric Storage Water Heater ............cccccceeeeee

Tabletop Water Heater

>20 gal and <55 gal

>55 gal and <100 gal

<50 gal

>20 gal and <55 gal

>55 gal and <120 gal

>20 gal and <120 gal

Draw pattern Uniform energy factor
Very Small ..... 0.3456 — (0.0020 x V).
Low .o 0.5982—(0.0019 x V,).
Medium .......... 0.6483—(0.0017 x V,).
High oo 0.6920—(0.0013 x V,).
Very Small ..... 0.6470—(0.0006 x V,).
Low .ovirieene 0.7689 — (0.0005 x V,).
Medium .......... 0.7897 —(0.0004 x V).
High oo 0.8072—(0.0003 x V).
Very Small ..... 0.2509 —(0.0012 x V,).
Low .o 0.5330—(0.0016 x V,).
Medium .......... 0.6078 —(0.0016 x V,).
High oo 0.6815—(0.0014 x V,).
Very Small ..... 0.8808 — (0.0008 x V).
Low .o 0.9254 —(0.0003 x V,).
Medium .......... 0.9307 —(0.0002 x V).
High oo 0.9349—(0.0001 x V,).
Very Small ..... 1.9236 —(0.0011 x V,).
Low .oviriine 2.0440—(0.0011 x V,).
Medium .......... 2.1171—(0.0011 x V,).
High oo 2.2418—(0.0011 x V,).
Very Small ..... 0.6323 —(0.0058 x V).
Low oo 0.9188—(0.0031 x V,).
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TABLE |l.1—FEDERAL ENERGY CONSERVATION STANDARDS FOR CONSUMER WATER HEATERS—Continued

Product class

Rated storage volume
and input rating
(if applicable)

Instantaneous Gas-fired Water Heater ...............

Instantaneous Electric Water Heater ..................

Grid-Enabled Water Heater ...........ccccceveecuieeennes

<2 gal and >50,000 Btu/h

<2 gal

>75 gal

Draw pattern Uniform energy factor
Medium .......... 0.9577 —(0.0023 x V).
High oo 0.9884 —(0.0016 x V,).
Very Small ..... 0.80.

LOW oevvrieene 0.81.
Medium .......... 0.81.
High oo 0.81.
Very Small ..... 0.91.
LOW oevvrieene 0.91.
Medium .......... 0.91.
High oo 0.92.
Very Small ..... 1.0136—(0.0028 x V,).
LOW oevvrieene 0.9984 —(0.0014 x V,).
Medium .......... 0.9853 —(0.0010 x V).
High oo 0.9720—(0.0007 x V,).

*“Vr” is the Rated Storage Volume (in gallons), as determined pursuant to 10 CFR 429.17.

As stated in section A of this
document, EPCA, as amended,
prescribed initial energy conservation
standards for consumer water heaters, as
shown in Table II.2. (42 U.S.C.

6295(e)(1)) DOE notes that the statutory
energy conservation standards apply to
both storage and instantaneous
consumer water heaters regardless of
volume capacity. As such, the energy

conservation standards shown in Table
I1.2 would cover the volume and input
rate ranges not included in Table II.1.

TABLE [I.2—CONSUMER WATER HEATER ENERGY CONSERVATION STANDARDS PRESCRIBED BY EPCA

Product class

The energy factor shall be not less than the following for products manufactured on or after

January 1, 1990

Gas Water Heater ..........cccoeeeuneee..
Oil Water Heater .......ccccceeevveeenennnne
Electric Water Heater .....................

0.62—(0.0019 x Rated Storage Volume in gallons).
0.59 —(0.0019 x Rated Storage Volume in gallons).
0.95—(0.00132 x Rated Storage Volume in gallons).

B. Current Process

As stated, on May 21, 2020, DOE
published notice in the Federal Register
through a request for information that it
was initiating a review to determine
whether any new or amended standards
for consumer water heaters would
satisfy the relevant requirements of
EPCA. 85 FR 30853. Specifically,
through the published notice and RFI,
DOE sought data and information that
could enable the agency to determine
whether DOE should propose a “no new
standard” determination because a
more-stringent standard: (1) Would not
result in a significant savings of energy;
(2) is not technologically feasible; (3) is
not economically justified; or (4) any
combination of foregoing. Id. at 85 FR
30855.

Comments received to date as part of
the current process have helped DOE
identify and resolve issues related to
development of the preliminary
analyses. Chapter 2 of the preliminary
TSD summarizes and addresses the
comments received. Further comments
are requested throughout the
preliminary TSD and executive
summary.

ITI. Summary of the Analyses
Performed by DOE

For the products covered in this
preliminary analysis, DOE conducted
in-depth technical analyses in the
following areas: (1) Engineering; (2)
mark-ups to determine product price;
(3) energy use; (4) life cycle cost (LCC)
and payback period (PBP); and (5)
national impacts. The preliminary TSD
that presents the methodology and
results of each of these analyses is
available at: www1.eere.energy.gov/
buildings/appliance_standards/
standards.aspx?productid=32.

DOE also conducted, and has
included in the preliminary TSD,
several other analyses that support the
major analyses or are preliminary
analyses that will be expanded if DOE
determines that a NOPR is warranted to
propose new or amended energy
conservation standards. These analyses
include: (1) The market and technology
assessment; (2) the screening analysis,
which contributes to the engineering
analysis; and (3) the shipments analysis,
which contributes to the LCC and PBP
analysis and the national impact
analysis (NIA). In addition to these
analyses, DOE has begun preliminary

work on the manufacturer impact
analysis and has identified the methods
to be used for the consumer subgroup
analysis, the emissions analysis, the
employment impact analysis, the
regulatory impact analysis, and the
utility impact analysis. DOE will
expand on these analyses in the NOPR,
should one be issued.
A. Engineering Analysis

The purpose of the engineering
analysis is to establish the relationship
between the efficiency and cost of
consumer water heaters. There are two
elements to consider in the engineering
analysis: (1) The selection of efficiency
levels to analyze (i.e., the “efficiency
analysis”) and (2) the determination of
product cost at each efficiency level
(i.e., the “cost analysis”). In determining
the performance of higher-efficiency
products, DOE considers technologies
and design option combinations not
eliminated by the screening analysis.
For each product class, DOE estimates
the baseline cost, as well as the
incremental cost, for the product/
equipment at efficiency levels above the
baseline. The output of the engineering
analysis is a set of cost-efficiency
“curves” that are used in downstream


http://www1.eere.energy.gov/buildings/appliance_standards/standards.aspx?productid=32
http://www1.eere.energy.gov/buildings/appliance_standards/standards.aspx?productid=32
http://www1.eere.energy.gov/buildings/appliance_standards/standards.aspx?productid=32
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analyses (i.e., the LCC and PBP analyses
and the NIA).

DOE converts the Manufacture
Production Cost (MPC) to the
manufacturer selling price (MSP) by
applying a manufacturer mark-up. The
MSP is the price the manufacturer
charges its first customer, when selling
into the consumer water heater
distribution channels. The manufacturer
mark-up accounts for manufacturer non-
production costs and profit margin. DOE
developed the manufacturer mark-up by
examining publicly-available financial
information for manufacturers of the
covered product.

See Chapter 5 of the preliminary TSD
for additional detail on the engineering
analysis and Chapter 12 of the
preliminary TSD for additional detail on
the manufacturer mark-up.

B. Mark-Ups Analysis

The mark-ups analysis develops
appropriate mark-ups (e.g., retailer
mark-ups, distributor mark-ups,
contractor mark-ups) in the distribution
chain and sales taxes to convert MSP
estimates derived in the engineering
analysis to consumer prices, which are
then used in the LCC and PBP analysis.
At each step in the distribution channel,
companies mark up the price of the
product to cover business costs and
profit margin.

DOE developed baseline and
incremental markups for each actor in
the distribution chain for consumer
water heaters. Baseline mark-ups are
applied to the price of products with
baseline efficiency, while incremental
mark-ups are applied to the difference
in price between baseline and higher-
efficiency models (the incremental cost
increase). The incremental mark-up is
typically less than the baseline mark-up
and is designed to maintain similar per-
unit operating profit before and after
new or amended standards.”

Chapter 6 of the preliminary TSD
provides details on DOE’s development
of mark-ups for consumer water heaters.

C. Energy Use Analysis

The purpose of the energy use
analysis is to determine the annual
energy consumption of consumer water
heaters at different efficiencies in
representative U.S. single-family homes,
multi-family residences, and
commercial buildings, and to assess the
energy savings potential of increased
consumer water heater efficiency. The
energy use analysis estimates the range

7 Because the projected price of standards-
compliant products is typically higher than the
price of baseline products, using the same mark-up
for the incremental cost and the baseline cost would

of energy use of consumer water heaters
in the field (i.e., as they are actually
used by consumers). In addition, the
energy use analysis provides the basis
for other analyses DOE performed,
particularly assessments of the energy
savings and the savings in consumer
operating costs that could result from
adoption of amended or new energy
conservation standards.

Chapter 7 of the preliminary TSD
addresses the energy use analysis.

D. Life-Cycle Cost and Payback Period
Analyses

The effect of new or amended energy
conservation standards on individual
consumers usually involves a reduction
in operating cost and an increase in
purchase cost. DOE used the following
two metrics to measure consumer
impacts:

¢ The LCC is the total consumer
expense of an appliance or product over
the life of that product, consisting of
total installed cost (manufacturer selling
price, distribution chain mark-ups, sales
tax, and installation costs) plus
operating costs (expenses for energy use,
maintenance, and repair). To compute
the operating costs, DOE discounts
future operating costs to the time of
purchase and sums them over the
lifetime of the product.

e The PBP is the estimated amount of
time (in years) it takes consumers to
recover the increased purchase cost
(including installation) of a more-
efficient product through lower
operating costs. DOE calculates the PBP
by dividing the change in purchase cost
at higher efficiency levels by the change
in annual operating cost for the year that
amended or new standards are assumed
to take effect.

Chapter 8 of the preliminary TSD
addresses the LCC and PBP analyses.

E. National Impact Analysis

The NIA estimates the national energy
savings (NES) and the net present value
(NPV) of total consumer costs and
savings expected to result from
amended standards at specific efficiency
levels (referred to as candidate standard
levels).8 DOE calculates the NES and
NPV for the potential standard levels
considered based on projections of
annual product shipments, along with
the annual energy consumption and
total installed cost data from the energy
use and LCC analyses. For the present
analysis, DOE projected the energy
savings, operating cost savings, product

result in higher per-unit operating profit. While
such an outcome is possible, DOE maintains that in
markets that are reasonably competitive, it is

costs, and NPV of consumer benefits
over the lifetime of consumer water
heaters sold from 2030 through 2059.

DOE evaluates the impacts of new or
amended standards by comparing a case
without such standards with standards-
case projections. The no-new-standards
case characterizes energy use and
consumer costs for each product class in
the absence of new or amended energy
conservation standards. For this
projection, DOE considers historical
trends in efficiency and various forces
that are likely to affect the mix of
efficiencies over time. DOE compares
the no-new-standards case with
projections characterizing the market for
each product class if DOE adopted new
or amended standards at specific energy
efficiency levels for that class. For each
efficiency level, DOE considers how a
given standard would likely affect the
market shares of product with
efficiencies greater than the standard.

For the NIA, DOE uses a spreadsheet
model to calculate the energy savings
and the national consumer costs and
savings from each efficiency level.
Interested parties can review DOE’s
analyses by changing various input
quantities within the spreadsheet. The
NIA spreadsheet model uses typical
values (as opposed to probability
distributions) as inputs. Critical inputs
to this analysis include shipments
projections, estimated product lifetimes,
product installed costs and operating
costs, product annual energy
consumption, the base-case efficiency
projection, product switching
parameters, and discount rates. Chapter
10 of the preliminary TSD addresses the
NIA.

F. Other Analyses

As stated in section A of this
document, EPCA does not prescribe
storage volume or minimum input
rating limits within its definition of
consumer ‘“water heater.” However,
DOE’s energy conservation standards for
consumer water heaters at 10 CFR
430.32(d) do not include certain storage
volume and input rating ranges. The
storage volume and input rating ranges
currently covered by the statutory
standards at 42 U.S.C. 6295(e)(1) but not
included in the list of energy
conservation standards in DOE’s
regulations at 10 CFR 430.32(d) are set
forth in Table IIIL.1.

unlikely that standards would lead to a sustainable
increase in profitability in the long run.

8 The NIA accounts for impacts in the 50 States
and U.S. territories.
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TABLE Ill.1—CONSUMER WATER HEATERS WITHOUT UEF-BASED ENERGY CONSERVATION STANDARDS

Product class

Rated storage volume and input rating

(if applicable)

Gas-fired Storage

Oil-fired Storage ...
Electric Storage

Tabletop
Gas-fired Instantaneous

Qil-fired Instantaneous ...
Electric Instantaneous

<20 gal.
>100 gal.
>50 gal.
<20 gal.
>120 gal.
<20 gal.
>120 gal.

>2 gal and <50 kBtu/h.

All.
>2 gal.

>2 gal and >50 kBtu/h.

<2 gal and <50,000 Btu/h.

In the December 2016 Conversion
Factor Final Rule, DOE stated that it
would not enforce the statutory
standards (i.e., those prescribed by
EPCA but are not codified in the CFR)
applicable to the consumer water
heaters that did not have a standard
within the CFR until some point after
DOE finalizes the conversion factor and
the converted standards applicable to
those products. 81 FR 96204, 96211
(Dec. 29, 2016). DOE will consider and
may establish energy conservation
standards for these products in this
rulemaking. See Chapter 5 of the
preliminary TSD for additional detail on
the conversion of the remaining EF-
based standards established by EPCA to
UEF-based standards.

On January 11, 2022, DOE published
a test procedure NOPR in the Federal
Register which proposed new
definitions for certain types of consumer
water heaters. 87 FR 1554 (January 2022
WH TP NOPR). These definitions
included “circulating water heater” 9
and “low temperature water heater.” 10
These water heaters cannot be tested
using the existing test procedure in

9The January 2022 WH TP NOPR proposed to
define “circulating water heater’”” at 10 CFR 430.2
as an instantaneous or heat pump type water heater
that does not have an operational scheme in which
the burner, heating element, or compressor initiates
and terminates heating based on sensing flow; has
a water temperature sensor located at the inlet of
the water heater or in a separate storage tank that
is the primary means of initiating and terminating
heating; and, must be used in combination with a
recirculating pump and either a separate storage
tank or water circulation loop in order to achieve
the water flow and temperature conditions
recommended in the manufacturer’s installation
and operation instructions. 87 FR 1554, 1595 (Jan.
11, 2022).

10 The January 2022 WH TP NOPR proposed to
define a “low temperature water heater” as an
electric instantaneous water heater that is not a
circulating water heater and cannot deliver water at
a temperature greater than or equal to the set point
temperature specified in section 2.5 of appendix E
to subpart B of this part when supplied with water
at the supply water temperature specified in section
2.3 of appendix E to subpart B of this part. 87 FR
1554, 1595 (Jan. 11, 2022).

Appendix E but can be tested using the
proposed test procedures found in the
January 2022 WH TP NOPR. See
Chapter 5 of the preliminary TSD for
additional detail on the product classes
in which these products are covered and
a discussion of the applicable energy
conservation standards.

IV. Public Participation

DOE invites public engagement in this
process through participation in the
webinar and submission of written
comments, data, and information. After
the webinar and the closing of the
comment period, DOE will consider all
timely-submitted comments and
additional information obtained from
interested parties, as well as information
obtained through further analyses.
Following such consideration, the
Department will publish either a
determination that the energy
conservation standards for consumer
water heaters need not be amended or
a NOPR proposing to amend those
standards. The NOPR, should one be
issued, would include proposed energy
conservation standards for the products
covered by this rulemaking, and
members of the public would be given
an opportunity to submit written and
oral comments on the proposed
standards.

A. Participation in the Webinar

The time and date of the webinar
meeting are listed in the DATES section
at the beginning of this document.
Webinar registration information,
participant instructions, and
information about the capabilities
available to webinar participants will be
published on DOE’s website:
www1.eere.energy.gov/buildings/
appliance_standards/standards.aspx?
productid=32. Participants are
responsible for ensuring their systems
are compatible with the webinar
software.

B. Procedure for Submitting Prepared
General Statements for Distribution

Any person who has an interest in the
topics addressed in this document, or
who is representative of a group or class
of persons that has an interest in these
issues, may request an opportunity to
make an oral presentation at the public
meeting webinar. Such persons may
submit requests to speak via email to the
Appliance and Equipment Standards
Program at: ApplianceStandards
Questions@ee.doe.gov. Persons who
wish to speak should include with their
request a computer file in Microsoft
Word, PDF, or text (ASCII) file format
that briefly describes the nature of their
interest in this rulemaking and the
topics they wish to discuss. Such
persons should also provide a daytime
telephone number where they can be
reached.

Persons requesting to speak should
briefly describe the nature of their
interest in this rulemaking and provide
a telephone number for contact. DOE
requests persons selected to make an
oral presentation to submit an advance
copy of their statements at least two
weeks before the public meeting
webinar. At its discretion, DOE may
permit persons who cannot supply an
advance copy of their statement to
participate, if those persons have made
advance alternative arrangements with
the Building Technologies Office. As
necessary, requests to give an oral
presentation should ask for such
alternative arrangements.

C. Conduct of the Webinar

DOE will designate a DOE official to
preside at the public meeting webinar
and may also use a professional
facilitator to aid discussion. The
webinar will not be a judicial or
evidentiary-type public hearing, but
DOE will conduct it in accordance with
section 336 of EPCA (42 U.S.C. 6306). A
court reporter will be present to record
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mailto:ApplianceStandardsQuestions@ee.doe.gov

11334

Federal Register/Vol. 87, No. 40/ Tuesday, March 1, 2022/Proposed Rules

the proceedings and prepare a
transcript. DOE reserves the right to
schedule the order of presentations and
to establish the procedures governing
the conduct of the public meeting
webinar. There shall not be discussion
of proprietary information, costs or
prices, market share, or other
commercial matters regulated by U.S.
anti-trust laws. After the public meeting
webinar and until the end of the
comment period, interested parties may
submit further comments on the
proceedings and any aspect of the
rulemaking.

The public meeting webinar will be
conducted in an informal, conference
style. DOE will present a general
overview of the topics addressed in this
rulemaking, allow time for prepared
general statements by participants, and
encourage all interested parties to share
their views on issues affecting this
rulemaking. Each participant will be
allowed to make a general statement
(within time limits determined by DOE),
before the discussion of specific topics.
DOE will allow, as time permits, other
participants to comment briefly on any
general statements.

At the end of all prepared statements
on a topic, DOE will permit participants
to clarify their statements briefly and
comment on statements made by others.
Participants should be prepared to
answer questions by DOE and by other
participants concerning these issues.
DOE representatives may also ask
questions of participants concerning
other matters relevant to this
rulemaking. The official conducting the
public meeting webinar will accept
additional comments or questions from
those attending, as time permits. The
presiding official will announce any
further procedural rules or modification
of the above procedures that may be
needed for the proper conduct of the
public meeting webinar.

A transcript of the public meeting
webinar will be included in the docket,
which can be viewed as described in the
Docket section at the beginning of this
document. In addition, any person may
buy a copy of the transcript from the
transcribing reporter.

D. Submission of Comments

DOE invites all interested parties,
regardless of whether they participate in
the public meeting webinar, to submit
in writing no later than the date
provided in the DATES section at the
beginning of this document, comments,
data, and information on matters
addressed in this notification and on
other matters relevant to DOE’s
consideration of potential amended
energy conservations standards for

consumer water heaters. Interested
parties may submit comments, data, and
other information using any of the
methods described in the ADDRESSES
section at the beginning of this
document.

Submitting comments via
www.regulations.gov. The
www.regulations.gov web page will
require you to provide your name and
contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment itself or in any
documents attached to your comment.
Any information that you do not want
to be publicly viewable should not be
included in your comment, nor in any
document attached to your comment. If
this instruction is followed, persons
viewing comments will see only first
and last names, organization names,
correspondence containing comments,
and any documents submitted with the
comments.

Do not submit to
www.regulations.gov. information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (CBI)). Comments
submitted through www.regulations.gov
cannot be claimed as CBI. Comments
received through the website will waive
any CBI claims for the information
submitted. For information on
submitting CBI, see the Confidential
Business Information section.

DOE processes submissions made
through www.regulations.gov before
posting. Normally, comments will be
posted within a few days of being
submitted. However, if large volumes of
comments are being processed
simultaneously, your comment may not
be viewable for up to several weeks.
Please keep the comment tracking
number that www.regulations.gov
provides after you have successfully
uploaded your comment.

Submitting comments via email.
Comments and documents submitted
via email also will be posted to
www.regulations.gov. If you do not want

your personal contact information to be
publicly viewable, do not include it in
your comment or any accompanying
documents. Instead, provide your
contact information in a cover letter.
Include your first and last names, email
address, telephone number, and
optional mailing address. The cover
letter will not be publicly viewable as
long as it does not include any
comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. No
telefacsimiles (faxes) will be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, or text (ASCII) file format.
Provide documents that are not secured,
that are written in English, and that are
free of any defects or viruses.
Documents should not contain special
characters or any form of encryption
and, if possible, they should carry the
electronic signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
Pursuant to 10 CFR 1004.11, any person
submitting information that he or she
believes to be confidential and exempt
by law from public disclosure should
submit via email two well-marked
copies: One copy of the document
marked “Confidential”’ including all the
information believed to be confidential,
and one copy of the document marked
“non-confidential” with the information
believed to be confidential deleted. DOE
will make its own determination about
the confidential status of the
information and treat it according to its
determination.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this notification of
availability of the preliminary technical
support document and request for
comment.
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Signing Authority

This document of the Department of
Energy was signed on February 13,
2022, by Kelly J. Speakes-Backman,
Principal Deputy Assistant Secretary for
Energy Efficiency and Renewable
Energy, pursuant to delegated authority
from the Secretary of Energy. That
document with the original signature
and date is maintained by DOE. For
administrative purposes only, and in
compliance with requirements of the
Office of the Federal Register, the
undersigned DOE Federal Register
Liaison Officer has been authorized to
sign and submit the document in
electronic format for publication, as an
official document of the Department of
Energy. This administrative process in
no way alters the legal effect of this
document upon publication in the
Federal Register.

Signed in Washington, DG, on February 22,
2022.

Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.

[FR Doc. 2022-04013 Filed 2—-28-22; 8:45 am|
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY
10 CFR Part 431
[EERE-2018-BT-STD-0003]
RIN 1904—-AE42

Energy Conservation Program: Energy
Conservation Standards for Variable
Refrigerant Flow Multi-Split Air
Conditioners and Heat Pumps

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking
and request for comment.

SUMMARY: In this document, the U.S.
Department of Energy (“DOE” or the
“Department”) is proposing amended
energy conservation standards for
variable refrigerant flow (VRF) multi-
split air conditioners and VRF multi-
split system heat pumps (collectively
referred to as “VRF multi-split
systems”’) that rely on a new cooling
efficiency metric and are equivalent to
those levels specified in the industry
standard. DOE has preliminarily
determined that it lacks the clear and
convincing evidence required by the
statute to adopt standards more
stringent than the levels specified in the
industry standard. This document also
announces a public meeting webinar to
receive comment on these proposed

standards and associated analyses and
results.

DATES:

Comments: DOE will accept
comments, data, and information
regarding this notice of proposed
rulemaking (NOPR) no later than May 2,
2022. See section VII, “Public
Participation,” of this document for
details.

Comments regarding the likely
competitive impact of the proposed
standard should be sent to the
Department of Justice contact listed in
the ADDRESSES section on or before
March 31, 2022.

Meeting: DOE will hold a public
meeting via webinar on Wednesday,
March 23, 2022, from 1:00 p.m. to 4:00
p.m. See section VII, “Public
Participation,” for webinar registration
information, participant instructions,
and information about the capabilities
available to webinar participants.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2018-BT-STD-0003, by
any of the following methods:

(1) Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

(2) Email: to
multisplitachp2018std0003@ee.doe.gov.
Include docket number EERE-2018-BT-
STD-0003 in the subject line of the
message.

No telefacsimiles (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on this process, see section
VII of this document (Public
Participation).

Although DOE has routinely accepted
public comment submissions through a
variety of mechanisms, including postal
mail and hand delivery/courier, the
Department has found it necessary to
make temporary modifications to the
comment submission process in light of
the ongoing corona virus (COVID-19)
pandemic. DOE is currently suspending
receipt of public comments via postal
mail and hand delivery/courier. If a
commenter finds that this change poses
an undue hardship, please contact
Appliance Standards Program staff at
(202) 586—1445 to discuss the need for
alternative arrangements. Once the
COVID-19 pandemic health emergency
is resolved, DOE anticipates resuming
all of its regular options for public
comment submission, including postal
mail and hand delivery/courier.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at
www.regulations.gov. All documents in
the docket are listed in the
www.regulations.gov index. However,
not all documents listed in the index
may be publicly available, such as
information that is exempt from public
disclosure.

The docket web page can be found at:
www.regulations.gov/
#!docketDetail;D=EERE-2018-BT-STD-
0003. The docket web page contains
instructions on how to access all
documents, including public comments,
in the docket. See section VII (Public
Participation) for information on how to
submit comments through
www.regulations.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to Office of
Energy Efficiency and Renewable
Energy following the instructions at
www.Reglnfo.gov.

EPCA requires the U.S. Attorney
General to provide DOE a written
determination of whether the proposed
standard is likely to lessen competition.
The U.S. Department of Justice (DOJ)
Antitrust Division invites input from
market participants and other interested
persons with views on the likely
competitive impact of the proposed
standard. Interested persons may
contact the Antitrust Division at
energy.standards@usdoj.gov on or
before the date specified in the DATES
section. Please indicate in the “Subject”
line of your email the title and Docket
Number of this proposed rulemaking.

FOR FURTHER INFORMATION CONTACT:

Ms. Catherine Rivest, U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 586—
7335. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—5827. Email:
Eric.Stas@hq.doe.gov.

For further information on how to
submit a comment, review other public
comments and the docket, or participate
in the public meeting webinar, contact
the Appliance and Equipment
Standards Program staff at (202) 287—
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1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents
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B. Background
1. Gurrent Standards
2. ASHRAE Standard 90.1-2016
3. ASRAC Negotiations
III. General Discussion
A. Methodology for Efficiency Crosswalk
Analysis
1. Crosswalk Background
2. Crosswalk Details
3. Crosswalk Results
B. Equipment Class Structure for VRF
IV. Estimates of Potential Energy Savings
V. Conclusions
A. Consideration of More-Stringent
Efficiency Levels
B. Review Under the Six-Year Lookback
Provision
C. Proposed Energy Conservation
Standards
VI. Procedural Issues and Regulatory Review
A. Review Under Executive Orders 12866
and 13563
B. Review Under the Regulatory Flexibility
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Act of 1995
D. Review Under the National
Environmental Policy Act of 1969
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Government Appropriations Act, 2001
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VIII. Approval of the Office of the Secretary

I. Synopsis of the Proposed Rule

Title I1I, Part C? of the Energy Policy
and Conservation Act, as amended
(EPCA),2 established the Energy
Conservation Program for Certain
Industrial Equipment. (42 U.S.C. 6311—
6317) Such equipment includes small,
large, and very large commercial
package air conditioning and heating
equipment, of which VRF multi-split

1For editorial reasons, upon codification in the
U.S. Code, Part C was re-designated Part A—1.

2 All references to EPCA in this document refer
to the statute as amended through the Energy Act
of 2020, Public Law 116—260 (Dec. 27, 2020).

systems, the subject of this rulemaking,
are a category. (42 U.S.C. 6311(1)(B)-
(D))

Pursuant to EPCA, DOE is required to
consider amending the energy efficiency
standards for certain types of covered
commercial and industrial equipment,
including the equipment at issue in this
document, whenever the American
Society of Heating, Refrigerating, and
Air-Conditioning Engineers (ASHRAE)
amends the standard levels or design
requirements prescribed in ASHRAE
Standard 90.1, “Energy Standard for
Buildings Except Low-Rise Residential
Buildings,” (ASHRAE Standard 90.1),
and at a minimum, every six 6 years. (42
U.S.C. 6313(a)(6)(A)—(B)) For each type
of equipment, EPCA directs that if
ASHRAE Standard 90.1 is amended,
DOE must adopt amended energy
conservation standards at the new
efficiency level in ASHRAE Standard
90.1, unless clear and convincing
evidence supports a determination that
adoption of a more-stringent efficiency
level would produce significant
additional energy savings and be
technologically feasible and
economically justified. (42 U.S.C.
6313(a)(6)(A)(ii); referred to as the
“ASHRAE trigger”) If DOE adopts as a
uniform national standard the efficiency
level specified in the amended ASHRAE
Standard 90.1, DOE must establish such
standard not later than 18 months after
publication of the amended industry
standard. (42 U.S.C. 6313(a)(6)(A)(11)(1))
If DOE determines that a more-stringent
standard is appropriate under the
statutory criteria, DOE must establish
such more-stringent standard not later
than 30 months after publication of the
revised ASHRAE Standard 90.1. (42
U.S.C. 6313(a)(6)(B)(i))

Under EPCA, DOE must also review
its energy conservation standards for
VRF multi-split systems every six years
and either: (1) Issue a notice of
determination that the standards do not
need to be amended, as adoption of a
more-stringent level under the relevant
statutory criteria is not supported by
clear and convincing evidence; or (2)
issue a notice of proposed rulemaking
including new proposed standards
based on certain criteria and procedures
in subparagraph (B).3 (42 U.S.C.
6313(a)(6)(C)(1)

3In relevant part, subparagraph (B) specifies that:
(1) In making a determination of economic
justification, DOE must consider, to the maximum
extent practicable, the benefits and burdens of an
amended standard based on the seven criteria
described in EPCA; (2) DOE may not prescribe any
standard that increases the energy use or decreases
the energy efficiency of a covered equipment; and
(3) DOE may not prescribe an amended standard
that interested persons have established by a
preponderance of evidence is likely to result in the

ASHRAE officially released ASHRAE
Standard 90.1-2016 on October 26,
2016, thereby triggering DOE’s
previously referenced obligations
pursuant to EPCA to determine for
certain classes of VRF multi-split
systems, whether: (1) The amended
industry standard should be adopted; or
(2) clear and convincing evidence exists
to justify more-stringent standard levels.
For any class where DOE was not
triggered, the Department routinely
considers those classes under the
statute’s 6-year-lookback provision at
the same time, so as to address the
subject equipment in a comprehensive
fashion.

The current Federal energy
conservation standards for air-cooled
VRF multi-split systems with cooling
capacity greater than or equal to 65,000
Btu/h and water-source VRF multi-split
heat pumps are codified in DOE’s
regulations at 10 CFR 431.97. These
standards are specified in terms of
Energy Efficiency Ratio (EER) for
cooling mode and Coefficient of
Performance (COP) for heating mode
based on the Federal test procedure at
10 CFR 431.96, which references
American National Standards Institute
(ANSI)/Air-Conditioning, Heating, and
Refrigeration Institute (AHRI) Standard
1230-2010, ‘2010 Standard for
Performance Rating of Variable
Refrigerant Flow (VRF) Multi-Split Air-
Conditioning and Heat Pump
Equipment,” approved August 2, 2010
and updated by Addendum 1 in March
2011 (ANSI/AHRI 1230-2010).

The current Federal energy
conservation standards for air-cooled,
three-phase VRF multi-split systems
with cooling capacity less than 65,000
Btu/h are also codified in 10 CFR
431.97. These standards are specified in
terms of Seasonal Energy Efficiency
Ratio (SEER) for cooling mode and
Heating Seasonal Performance Factor
(HSPF) for heating mode based on the
rating conditions in ANSI/AHRI 1230—
2010. Although the current standards
levels are based on the same test
procedure as used for all other
categories of VRF systems (i.e., air-
cooled VRF multi-split systems with
cooling capacity greater than or equal to
65,000 Btu/h and water-source VRF
multi-split systems), the organizations
that maintain the industry consensus
test procedures have recently updated
their scope such that air-cooled, three-
phase VRF multi-split systems with

unavailability in the United States of any product
type (or class) of performance characteristics
(including reliability, features, sizes, capacities, and
volumes) that are substantially the same as those
generally available in the United States. (42 U.S.C.
6313(a)(6)(B)(ii)—(iii))
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cooling capacity less than 65,000 Btu/h
are now covered under AHRI 210/240—
2023 instead of AHRI 1230-2021.
Consequently, DOE is addressing test
procedures for air-cooled, three-phase
VRF multi-split systems with cooling
capacity less than 65,000 Btu/h in a
separate test procedure rulemaking for
air-cooled, three-phase, small
commercial package air conditioning
and heating equipment with cooling
capacity less than 65,000 Btu/h (86 FR
70316 (Dec. 9, 2021)) instead of in the
test procedure rulemaking for VRF
multi-split systems (86 FR 70644 (Dec.
10, 2021)). Accordingly, DOE is not
evaluating the Federal energy
conservation standards for such
equipment in this notice and is instead
addressing energy conservation
standards for air-cooled, three-phase
VRF multi-split systems with cooling
capacity less than 65,000 Btu/h in a
separate energy conservation standards
rulemaking for air-cooled, three-phase,
small commercial package air
conditioning and heating equipment
with a cooling capacity of less than
65,000 Btu/h.

The efficiency levels set forth in
ASHRAE Standard 90.1-2016 for VRF
multi-split systems with cooling
capacity 65,000 Btu/h or greater are
specified in terms of both EER and
Integrated Energy Efficiency Ratio
(IEER) for cooling mode and COP for
heating mode. These efficiency levels
are based on the rating conditions of
ANSI/AHRI Standard 1230-2014 with
addendum 1 (ANSI/AHRI 1230-2014),
which are identical rating conditions to
those found in AHRI 1230-2010. The
EER levels found in ASHRAE 90.1-2016
are unchanged from the current Federal
EER requirements; however, for certain
classes of water-source VRF multi-split
heat pumps, the COP levels specified in
ASHRAE Standard 90.1-2016 are more
stringent. See additional discussion in
section IL.B.2 of this document.

On April 11, 2018, DOE published in
the Federal Register a Notice of Intent
to establish a negotiated rulemaking
working group (Working Group) under
the Appliance Standards and
Rulemaking Federal Advisory
Committee (ASRAC) to negotiate a
proposed test procedure and amended
energy conservation standards for VRF
multi-split systems. 83 FR 15514. The
Working Group reached consensus on
an energy conservation standards term
sheet (VRF ECS Term Sheet) on

4The VRF ECS Term Sheet can be accessed at
www.regulations.gov/document/EERE-2018-BT-
STD-0003-0055.

November 5, 2019, outlining
recommended amended energy
conservation standards for all
equipment classes of VRF multi-split
systems. The standard levels
recommended by the Working Group in
the VRF ECS Term Sheet are in terms
of the IEER and COP metrics and
equivalent to the levels specified in
ASHRAE Standard 90.1-2016.4
However, the levels recommended by
the working group are measured
according to an amended industry test
standard for VRF multi-split systems 5—
AHRI Standard 1230, “2021 Standard
for Performance Rating of Variable
Refrigerant Flow (VRF) Multi-Split Air-
Conditioning and Heat Pump
Equipment” (AHRI 1230-2021). See
additional discussion in section IL.B.3 of
this NOPR.

As described in detail in section IIL.A
of this document, DOE conducted a
crosswalk analysis during the ASRAC
negotiation meetings to validate the
translation of the EER levels currently
required by the DOE standards to IEER,
as well as the IEER efficiency levels as
recommended by the Working Group.
DOE notes that IEER is a more
comprehensive metric because it reflects
the energy efficiency across a range of
operating conditions, as opposed to the
efficiency at a single condition. The
crosswalk translates the current Federal
EER standards (measured per the
current DOE test procedure) to IEER
levels of equivalent stringency
(measured per the September 20, 2019
draft version of the AHRI 1230
standard). As described in section II.B.3
of this document, the recommended
2019 draft test procedure was later
published as AHRI 1230-2021, and no
substantive changes were made that
impact crosswalk results. Differences in
the metrics and test procedures cause
the crosswalk analysis to yield a range
of IEER values corresponding to a given
EER value. DOE’s translation of the
current EER levels to IEER according to
the updated test procedure shows that
each value recommended by the
Working Group is within the range
resulting from DOE’s evaluation. Given
that the metric takes into account a
wider breadth of energy consumption
across a variety of operating conditions,
DOE has tentatively determined that the
recommended IEER values are at least
equivalent in stringency to the current
EER values. Further, given that IEER is
a more comprehensive metric, DOE has

5The VRF ASRAC Working Group recommended
a 2019 draft version of AHRI 1230 with additional
recommendations for further development of the
test standard outside of the Working Group. The

tentatively determined that the
recommended IEER values would not
decrease the minimum required energy
efficiency of VRF basic models.

Because the updates in AHRI 1230—
2021 do not affect the measurement of
COP, no crosswalk was required to
evaluate the stringency of the COP
levels proposed in the VRF ECS Term
Sheet as compared to the existing
Federal COP levels.

In this document, DOE proposes to
adopt the energy conservation standard
levels and the equipment class structure
from ASHRAE 90.1-2016 for air-cooled
VRF multi-split systems with cooling
capacity greater than or equal to 65,000
Btu/h and for all water-source VRF
multi-split heat pumps. The proposed
standards, which are expressed in terms
of IEER and COP, are presented in Table
I-1. These proposed standards, if
adopted, would apply to all VRF multi-
split systems listed in Table I-1
manufactured in, or imported into, the
United States starting on January 1,
2024. The proposed standard levels are
equivalent to the standard levels
recommended by the Working Group in
the VRF ECS Term Sheet. The proposed
equipment class structure differs from
the existing DOE equipment class
structure regarding capacity break
points and designations based on
heating type; however, DOE has
tentatively concluded that none of the
changes to the equipment class structure
for VRF multi-split systems would
constitute backsliding—see section III.B
of this document for additional
discussion.

For the reasons described in section
IV of this document, DOE has
tentatively determined that the potential
energy savings associated with adopting
the ASHRAE 90.1-2016 standard levels
for the triggered classes are de minimis.
Also, as described in section V of this
document, DOE has tentatively
determined that insufficient data are
available to determine, based on clear
and convincing evidence, that more-
stringent standards would result in
significant additional energy savings
and be technologically feasible and
economically justified. As such DOE has
not conducted further analysis of more-
stringent standard levels for this
rulemaking. Consequently, DOE is
proposing to adopt the levels specified
in ASHRAE Standard 90.1-2016, as
required by EPCA.

2019 draft of AHRI 1230 was later released as AHRI
1230-2021, which included the Working Group’s
recommendations.
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TABLE |-1 PROPOSED ENERGY CONSERVATION STANDARDS FOR VRF MULTI-SPLIT SYSTEMS

Equipment type

Size category

Heating type

Minimum efficiency

VRF Multi-Split Air Conditioners (Air-Cooled)

VRF Multi-Split Heat Pumps (Air-Cooled) .....

VRF Multi-Split Heat Pumps (Water-Source)

65,000 and <135,000 BN «.o.eovrrreeroorrron
135,000 and <240,000 BWH ...ovrvrerrccrerrs
240,000 Btuh and <760,000 btu/h .............
<65,000 Btu/h
65,000 and <135,000 BUM «..covvrrrerrccrerrs
135,000 and <240,000 B/ ...cvrrverrrreee

>240,000 Btu/h and <760,000 Btu/h

265,000 and <135,000 Btu/h ..........ccccuveenens Al s
>135,000 and <240,000 Btu/h ....... Al
>240,000 Btu/h and <760,000 Btu/h . Al s

Heat Pump without Heat Recovery
Heat Pump with Heat Recovery .........
Heat Pump without Heat Recovery
Heat Pump with Heat Recovery .........
Heat Pump without Heat Recovery
Heat Pump with Heat Recovery .........
Heat Pump without Heat Recovery
Heat Pump with Heat Recovery .........
Heat Pump without Heat Recovery
Heat Pump with Heat Recovery .........
Heat Pump without Heat Recovery
Heat Pump with Heat Recovery .....
Heat Pump without Heat Recovery
Heat Pump with Heat Recovery ...................

15.5 IEER.

14.9 IEER.

13.9 IEER.

14.6 IEER, 3.3 COP.
14.4 |EER, 3.3 COP.
13.9 IEER, 3.2 COP.
13.7 IEER, 3.2 COP.
12.7 IEER, 3.2 COP.
12.5 IEER, 3.2 COP.
16.0 IEER, 4.3 COP.
15.8 IEER, 4.3 COP.
16.0 IEER, 4.3 COP.
15.8 IEER, 4.3 COP.
14.0 IEER, 4.0 COP.
13.8 IEER, 4.0 COP.
12.0 IEER, 3.9 COP.
11.8 IEER, 3.9 COP.

II. Introduction

The following section briefly
discusses the statutory authority
underlying this proposed rule, as well
as some of the relevant historical
background related to the establishment
of standards for VRF multi-split
systems.

A. Authority

EPCA, among other things, authorizes
DOE to regulate the energy efficiency of
a number of consumer products and
certain industrial equipment. (42 U.S.C.
6291-6317) Title III, Part C of EPCA,
Public Law 94-163 (42 U.S.C. 6311—
6317, as codified) added by Public Law
95619, Title IV, section 441(a),
established the Energy Conservation
Program for Certain Industrial
Equipment, which sets forth a variety of
provisions designed to improve energy
efficiency. This covered equipment
includes small, large, and very large
commercial package air conditioning
and heating equipment, which includes
the VRF multi-split systems that are the
subject of this document. (42 U.S.C.
6311(1)(B)-(D)) Additionally, as
discussed in further detail subsequently,
the statute requires DOE to consider
amending the energy efficiency
standards for certain types of
commercial and industrial equipment,
including the equipment at issue in this
document, whenever ASHRAE amends
the efficiency levels or design
requirements prescribed in ASHRAE
Standard 90.1, and even in the absence
of an ASHRAE trigger event, a separate
provision of EPCA requires DOE to
consider amended standards for such
equipment, at a minimum, every six 6
years. (42 U.S.C. 6313(a)(6)(A)—(C))

The energy conservation program
under EPCA consists essentially of four
parts: (1) Testing, (2) labeling, (3) the
establishment of Federal energy
conservation standards, and (4)

certification and enforcement
procedures. Relevant provisions of
EPCA include definitions (42 U.S.C.
6311), energy conservation standards
(42 U.S.C. 6313), test procedures (42
U.S.C. 6314), labeling provisions (42
U.S.C. 6315), and the authority to
require information and reports from
manufacturers (42 U.S.C. 6316).

Federal energy efficiency
requirements for covered equipment
established under EPCA generally
supersede State laws and regulations
concerning energy conservation testing,
labeling, and standards. (42 U.S.C.
6316(a) and (b); 42 U.S.C. 6297) DOE
may, however, grant waivers of Federal
preemption in limited circumstances for
particular State laws or regulations, in
accordance with the procedures and
other provisions set forth under EPCA.
(42 U.S.C. 6316(b)(2)(D))

Subject to certain statutory criteria
and conditions, DOE is required to
develop test procedures that are
reasonably designed to produce test
results which measure the energy
efficiency, energy use, or estimated
annual operating cost of covered
equipment during a representative
average use cycle and that are not
unduly burdensome to conduct. (42
U.S.C. 6314(a)(2)) Manufacturers of
covered equipment must use the Federal
test procedures as the basis for: (1)
Certifying to DOE that their equipment
complies with the applicable energy
conservation standards adopted
pursuant to EPCA (42 U.S.C. 6316(b); 42
U.S.C. 6296), and (2) making
representations about the efficiency of
that equipment (42 U.S.C. 6314(d)).
Similarly, DOE uses these test
procedures to determine whether the
equipment complies with the relevant
energy conservation standards
promulgated under EPCA. The DOE test
procedures for VRF multi-split systems
appear at 10 CFR part 431, subpart F.

ASHRAE Standard 90.1 sets industry
energy efficiency levels for small, large,
and very large commercial package air-
conditioning and heating equipment,
packaged terminal air conditioners,
packaged terminal heat pumps, warm
air furnaces, packaged boilers, storage
water heaters, instantaneous water
heaters, and unfired hot water storage
tanks (collectively referred to as
“ASHRAE equipment”). For each type
of listed covered equipment, EPCA
directs that if ASHRAE amends
ASHRAE Standard 90.1 with respect to
the standard levels or design
requirements applicable under that
standard, DOE must adopt amended
standards at the new ASHRAE
efficiency levels, unless DOE
determines, supported by clear and
convincing evidence, that adoption of a
more-stringent level would produce
significant additional conservation of
energy and would be technologically
feasible and economically justified. (42
U.S.C. 6313(a)(6)(A))

Although EPCA does not explicitly
define the term “‘amended” in the
context of what type of revision to
ASHRAE Standard 90.1 would trigger
DOE'’s obligation, DOE’s longstanding
interpretation has been that the
statutory trigger is an amendment to the
standard applicable to that equipment
under ASHRAE Standard 90.1 that
increases the energy efficiency level for
that equipment. See 72 FR 10038, 10042
(March 7, 2007). If the revised ASHRAE
Standard 90.1 leaves the energy
efficiency level unchanged (or lowers
the energy efficiency level), as
compared to the energy efficiency level
specified by the uniform national
standard adopted pursuant to EPCA,
regardless of the other amendments
made to the ASHRAE Standard 90.1
requirement (e.g., the inclusion of an
additional metric), DOE has stated that
it does not have the authority to conduct
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a rulemaking to consider a higher
standard for that equipment pursuant to
42 U.S.C. 6313(a)(6)(A). See 74 FR
36312, 36313 (July 22, 2009) and 77 FR
28928, 28937 (May 16, 2012). If an
amendment to ASHRAE Standard 90.1
changes the metric for the standard on
which the Federal requirement was
based, DOE would perform a crosswalk
analysis to determine whether the
amended metric under ASHRAE
Standard 90.1 resulted in an energy
efficiency level that was more stringent
than the current DOE standard.

Under EPCA, DOE must also review
its energy conservation standards for
VRF multi-split systems every six years
and either: (1) Issue a notice of
determination that the standards do not
need to be amended, as adoption of a
more-stringent level under the relevant
statutory criteria is not supported by
clear and convincing evidence; or (2)
issue a notice of proposed rulemaking
including new proposed standards
based on certain criteria and procedures
in subparagraph (B).6 (42 U.S.C.
6313(a)(6)(C)(1))

In deciding whether a more-stringent
standard is economically justified,
under either the provisions of 42 U.S.C.
6313(a)(6)(A) or 42 U.S.C. 6313(a)(6)(C),
DOE must determine whether the
benefits of the standard exceed its
burdens. DOE must make this
determination after receiving comments
on the proposed standard, and by
considering, to the maximum extent
practicable, the following seven factors:

(1) The economic impact of the standard
on manufacturers and consumers of the
products subject to the standard;

(2) The savings in operating costs
throughout the estimated average life of the
covered products in the type (or class)
compared to any increase in the price, initial
charges, or maintenance expenses for the
covered products that are likely to result
from the standard;

(3) The total projected amount of energy
savings likely to result directly from the
standard;

(4) Any lessening of the utility or the
performance of the covered products likely to
result from the standard;

6In relevant part, subparagraph (B) specifies that:
(1) In making a determination of economic
justification, DOE must consider, to the maximum
extent practicable, the benefits and burdens of an
amended standard based on the seven criteria
described in EPCA; (2) DOE may not prescribe any
standard that increases the energy use or decreases
the energy efficiency of a covered equipment; and
(3) DOE may not prescribe an amended standard
that interested persons have established by a
preponderance of evidence is likely to result in the
unavailability in the United States of any product
type (or class) of performance characteristics
(including reliability, features, sizes, capacities, and
volumes) that are substantially the same as those
generally available in the United States. (42 U.S.C.
6313(a)(6)(B)(ii)—(iii))

(5) The impact of any lessening of
competition, as determined in writing by the
Attorney General, that is likely to result from
the standard;

(6) The need for national energy
conservation; and

(7) Other factors the Secretary of Energy
(Secretary) considers relevant.

(42 U.S.C. 6313(a)(6)(B)({1)(D—(VID)
EPCA also contains what is known as
an “‘anti-backsliding” provision, which
prevents the Secretary from prescribing
any amended standard that either
increases the maximum allowable
energy use or decreases the minimum
required energy efficiency of a covered
product. (42 U.S.C. 6313(a)(6)(B)(iii)(I)))
Also, the Secretary may not prescribe an
amended or new standard if interested
persons have established by a
preponderance of the evidence that the
standard is likely to result in the
unavailability in the United States in
any covered product type (or class) of
performance characteristics (including
reliability), features, sizes, capacities,
and volumes that are substantially the
same as those generally available in the
United States. (42 U.S.C.
6313(a)(6)(B)(iii)(II)(aa))

B. Background

1. Current Standards

EPCA defines “commercial package
air conditioning and heating
equipment” as air-cooled, water-cooled,
evaporatively-cooled, or water-source
(not including ground water source)
electrically operated, unitary central air
conditioners and central air
conditioning heat pumps for
commercial application. (42 U.S.C.
6311(8)(A); 10 CFR 431.92) EPCA
further classifies “commercial package
air conditioning and heating
equipment” into categories based on
cooling capacity (i.e., small, large, and
very large categories). (42 U.S.C.
6311(8)(B)—(D); 10 CFR 431.92) “Small
commercial package air conditioning
and heating equipment” means
equipment rated below 135,000 Btu per
hour (cooling capacity). (42 U.S.C.
6311(8)(B); 10 CFR 431.92) “Large
commercial package air conditioning
and heating equipment” means
equipment rated: (i) At or above 135,000
Btu per hour; and (ii) below 240,000 Btu
per hour (cooling capacity). (42 U.S.C.
6311(8)(C); 10 CFR 431.92) “Very large
commercial package air conditioning
and heating equipment” means
equipment rated: (i) At or above 240,000
Btu per hour; and (ii) below 760,000 Btu
per hour (cooling capacity). (42 U.S.C.
6311(8)(D); 10 CFR 431.92)

Pursuant to its authority under EPCA
(42 U.S.C. 6313(a)(6)(A)) and in
response to updates to ASHRAE

Standard 90.1, DOE has established the
category of VRF multi-split systems,
which meets the EPCA definition of
“commercial package air conditioning
and heating equipment,” but which
EPCA did not expressly identify. See 10
CFR 431.92 and 10 CFR 431.97.

DOE defines ““variable refrigerant flow
air conditioner” as a unit of commercial
package air-conditioning and heating
equipment that is configured as a split
system air conditioner incorporating a
single refrigerant circuit, with one or
more outdoor units, at least one
variable-speed compressor or an
alternate compressor combination for
varying the capacity of the system by
three or more steps, and multiple indoor
fan coil units, each of which is
individually metered and individually
controlled by an integral control device
and common communications network
and which can operate independently in
response to multiple indoor thermostats.
Variable refrigerant flow implies three
or more steps of capacity control on
common, inter-connecting piping. 10
CFR 431.92.

DOE defines ‘““variable refrigerant flow
multi-split heat pump” as a unit of
commercial package air-conditioning
and heating equipment that is
configured as a split system heat pump
that uses reverse cycle refrigeration as
its primary heating source and which
may include secondary supplemental
heating by means of electrical
resistance, steam, hot water, or gas. The
equipment incorporates a single
refrigerant circuit, with one or more
outdoor units, at least one variable-
speed compressor or an alternate
compressor combination for varying the
capacity of the system by three or more
steps, and multiple indoor fan coil
units, each of which is individually
metered and individually controlled by
a control device and common
communications network and which
can operate independently in response
to multiple indoor thermostats. Variable
refrigerant flow implies three or more
steps of capacity control on common,
inter-connecting piping. 10 CFR 431.92.

DOE adopted energy conservation
standards for VRF multi-split systems in
a final rule published on May 16, 2012
(May 2012 Final Rule). 77 FR 28928,
28995. DOE’s initial standards for VRF
multi-split systems were prompted by
ASHRAE’s decision to include
minimum efficiency levels for VRF
multi-split systems for the first time in
the 2010 edition of ASHRAE Standard
90.1 (ASHRAE Standard 90.1-2010). For
four of the VRF water-source heat pump
classes (including VRF water-source
heat pumps with cooling capacity less
than 17,000 Btu/h and VRF water-
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source heat pumps with cooling
capacity greater than or equal to 135,000
Btu/h and less than 760,000 Btu/h),
DOE adopted the standard levels in
ASHRAE Standard 90.1-2010, having
determined that the updates to ASHRAE
Standard 90.1-2010 either raised the
energy efficiency levels above the
existing Federal energy conservation
standards or set standards for
equipment for which DOE did not
previously have standards. 77 FR 28928,
28938 (May 16, 2012). For all other
equipment classes of VRF multi-split

systems, DOE maintained the standards
from the equipment class under which
the corresponding VRF multi-split
system equipment class was previously
regulated (i.e., air-cooled VRF multi-
split systems had previously been
covered as small, large, and very large
air-cooled central air-conditioning heat
pumps with electric resistance heating,
while water-source VRF multi-split heat
pumps had previously been covered as
water-source heat pumps).

For the equipment addressed in this
NOPR, DOE’s current equipment classes

for VRF multi-split systems are
differentiated by refrigeration cycle (air
conditioners or heat pumps), condenser
heat rejection medium (air-cooled or
water-source), cooling capacity, and
heating type (for air-cooled: ‘“No heating
or electric resistance heating” or ““all
other types of heating”’; for water-
source: “Without heat recovery,” “with
heat recovery,” or ““all’’). DOE’s current
standards for VRF multi-split systems
are set forth at Table 13 to 10 CFR
431.97 and repeated in Table II-1 of this
document.

TABLE [I-1—CURRENT DOE STANDARDS FOR VRF MULTI-SPLIT SYSTEMS

Equipment type

Cooling capacity

Heating type '

Compliance date:
Products
manufactured
on and after . . .

Efficiency level

VRF Multi-Split Air Conditioners (Air-
Cooled).

VRF Multi-Split Heat Pumps (Air-
Cooled).

VRF Multi-Split Heat Pumps (Water-
Source).

<65,000 Btu/h ....cooveiiiiiis All

>65,000 Btu/h and <135,000 Btu/h

>135,000 Btu/h and <240,000 Btu/h

>240,000 Btu/h and <760,000 Btu/h

<65,000 Btu/h ..o All

265,000 Btu/h and <135,000 Btu/h

>135,000 Btu/h and <240,000 Btu/h

>240,000 Btu/h and <760,000 Btu/h

<17,000 Btu/h

>17,000 Btu/h and <65,000 Btu/h ... | All
265,000 Btu/h and <135,000 Btu/h All
>135,000 Btu/h and <760,000 Btu/h

Heating.
All Other Types of Heating

Heating.
All Other Types of Heating

Heating.
All Other Types of Heating ..

Heating.
All Other Types of Heating

Heating.
All Other Types of Heating

Heating.
All Other Types of Heating

Without heat recovery ..

No Heating or Electric Resistance

No Heating or Electric Resistance

No Heating or Electric Resistance

No Heating or Electric Resistance

No Heating or Electric Resistance

No Heating or Electric Resistance

Without heat recovery ...............

With heat recovery ....................

With heat recovery .........c........

13.0 SEER ..
11.2 EER

June 16, 2008.
January 1, 2010.

...... 11.0 EER ..............c......... | January 1, 2010.
11.0EER ..o January 1, 2010.
....... 10.8 EER ....................... | January 1, 2010.
10.0 EER ....ccocvviveenne January 1, 2010.
98 EER ... January 1, 2010.

13.0 SEER, 7.7 HSPF .... | June 16, 2008.

11.0 EER, 3.3 COP ........ January 1, 2010.

10.8 EER, 3.3 COP ........
10.6 EER, 3.2 COP ........

January 1, 2010.
January 1, 2010.

10.4 EER, 3.2 COP
9.5 EER, 3.2 COP

January 1, 2010.
January 1, 2010.

9.3 EER, 3.2 COP ..........
12.0 EER 4.2 COP .........

January 1, 2010.
October 29, 2012.
October 29, 2003.
October 29, 2012.
October 29, 2003.
October 29, 2003.
October 29, 2003.
October 29, 2013.
October 29, 2013.

11.8 EER 4.2 COP .........

12.0 EER, 4.2 COP ........
..... 12.0 EER, 4.2 COP ........
..... 10.0 EER, 3.9 COP ........
9.8 EER, 3.9 COP ..........

1VRF Multi-Split Heat Pumps (Air-Cooled) with heat recovery fall under the category of “All Other Types of Heating” unless they also have electric resistance heat-
ing, in which case it falls under the category for “No Heating or Electric Resistance Heating.”

2. ASHRAE Standard 90.1-2016

ASHRAE released the 2016 version of
ASHRAE Standard 90.1 (ASHRAE
Standard 90.1-2016) on October 26,
2016, which increased the heating mode
efficiency level (in terms of COP) for six
of the current DOE VRF multi-split
system equipment classes:

(1) VRF Multi-Split Heat Pumps,
Water-source <17,000 Btu/h, Without
Heat Recovery;

(2) VRF Multi-Split Heat Pumps,
Water-source <17,000 Btu/h, With Heat
Recovery;

(3) VRF Multi-Split Heat Pumps,
Water-source >17,000 Btu/h and
<65,000 Btu/h;

(4) VRF Multi-Split Heat Pumps.
Water-source >65,000 Btu/h and
<135,000 Btu/h;

(5) VRF Multi-Split Heat Pumps,
Water-source >135,000 Btu/h and
<760,000 Btu/h, Without Heat Recovery;
and

(6) VRF Multi-Split Heat Pumps,
Water-source 135,000 Btu/h and
<760,000 Btu/h, With Heat Recovery.

ASHRAE Standard 90.1-2016 left
unchanged the heating mode efficiency
level for the remaining six DOE
equipment classes of VRF multi-split
heat pump systems with cooling
capacity greater than or equal to 65,000
Btu/h and left unchanged the cooling
mode efficiency levels in terms of EER
for all DOE equipment classes.

DOE published a notice of data
availability and request for information
(NODA/RFI) in response to the
amendments to ASHRAE Standard
90.1-2016 in the Federal Register on

July 8, 2019 (July 2019 NODA/RFT). 84
FR 32328. In the July 2019 NODA/RFI,
DOE compared the current Federal
standards for VRF multi-split systems
(in terms of EER and COP) to the levels
in ASHRAE Standard 90.1-2016 and
requested comment on its preliminary
findings. 84 FR 32328, 32333-32334
(July 8, 2019). In addition to evaluating
amended energy conservation standards
for the six equipment classes triggered
by the updated levels in ASHRAE
Standard 90.1-2016, DOE also
examined the other 14 equipment
classes of VRF multi-split systems under
its 6-year lookback authority (42 U.S.C.
6313(a)(6)(C)) and solicited data from
stakeholders. 84 FR 32328, 32334 (July
8, 2019). DOE received comments in
response to the July 2019 NODA/RFI
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from the interested parties listed in
Table II-2.

TABLE [I-2—JuLy 2019 NODA/RFI WRITTEN COMMENTS

Commenter(s)

Reference in this NOPR

Commenter type

California Investor-Owned Utilities

Air-Conditioning, Heating, & Refrigeration Institute .

Hydronic Industry Alliance—Commercial

Institute for Policy Integrity at NYU School of Law

CA I0OUs
AHRI
HIA—C
Policy Integrity

Utilities.

Trade Association.
Trade Association.
Academic Institution.

DOE discusses comments received in
response to the July 2019 NODA/RFI in
the following sections of this document.
A parenthetical reference at the end of
a comment quotation or paraphrase
provides the location of the item in the
public record.?

On October 24, 2019, ASHRAE
officially released for distribution and
made public ASHRAE Standard 90.1—
2019. ASHRAE Standard 90.1-2019
maintained the equipment class
structure for VRF multi-split systems
from ASHRAE Standard 90.1-2016 and
did not update efficiency levels for any
VRF equipment classes.

3. ASRAC Negotiations

On April 11, 2018, DOE published in
the Federal Register a notice of its
intent to establish a negotiated
rulemaking working group (Working
Group) under the Appliance Standards
and Rulemaking Federal Advisory
Committee (ASRAC), in accordance
with the Federal Advisory Committee
Act8 and the Negotiated Rulemaking
Act,? to negotiate an amended test
procedure and amended energy
conservation standards for VRF multi-
split systems. 83 FR 15514. The purpose
of the Working Group was to discuss
and, if possible, reach consensus on a
proposed rule regarding the test
procedure and energy conservation

standards for VRF multi-split systems,
as authorized by EPCA. Id. The Working
Group comprised 21 voting members
including manufacturers, energy
efficiency advocates, utilities, and trade
organizations.10

On October 1, 2019, the Working
Group reached consensus on a test
procedure term sheet (VRF TP Term
Sheet; Docket No. EERE-2018-BT—
STD-0003-0044) that includes several
recommendations. The following list
includes the most substantial
recommendations:

(1) VRF multi-split systems should be
rated with the Integrated Energy
Efficiency Ratio (IEER) metric to allow
consumers to make consistent
comparisons with other equipment
using the IEER metric (e.g., rooftop air
conditioner ratings).

(2) Use of the amended test procedure
should not be required until the
compliance date of amended energy
conservation standards.

(3) The Federal test procedure for VRF
multi-split systems should be consistent
with the September 20, 2019 draft
version of AHRI 1230, with additional
recommended amendments to be
implemented after the conclusion of
ASRAC negotiations.

Following completion of the VRF TP
Term Sheet, the Working Group
proceeded to negotiate recommended
revised energy conservation standards

for VRF multi-split systems that
accounted for the translation from the
EER metric to the IEER metric, as well
as the changes between the Federal test
procedure that references AHRI 1230-
2010 and the recommended 2019 draft
test procedure AHRI 1230 (which was
later published as AHRI 1230-2021). As
described in greater detail in section
III.A of this document, DOE conducted
a crosswalk analysis to inform the
development of standard levels for VRF
multi-split systems in terms of the new
test procedure and metric. DOE
presented the results of its crosswalk
analysis on November 5, 2019 (Docket
No. EERE-2018-BT-STD—-0003-0061 at
p. 45), and subsequently, the Working
Group reached consensus on an energy
conservation standards term sheet (VRF
ECS Term Sheet; Docket No. EERE—
2018-BT-STD-0003-0055)
recommending:

(1) Amendments to the Federal
minimum efficiency standards for VRF
multi-split systems (as presented in
Table II-3 of this NOPR) and per the test
procedure recommended in the VRF TP
Term Sheet.

(2) The compliance date of the
recommended energy conservation
standards should be January 1, 2024 for
all VRF multi-split system equipment
classes included in this proposed
rulemaking.

TABLE [I-3—RECOMMENDED EFFICIENCY LEVELS FROM VRF ECS TERM SHEET

Equipment class

Energy efficiency
levels recommended !

VRF Air Conditioners, Air-cooled, >65,000 Btu/h and <135,000 Btu/h

VRF Air Conditioners, Air-cooled, >135,000 Btu/h and <240,000 Btu/h
VRF Air Conditioners, Air-cooled, >240,000 Btu/h and <760,000 Btu/h
VRF Heat Pumps, Air-cooled, >65,000 Btu/h and <135,000 Btu/h, No

VRF Heat Pumps, Air-cooled, 265,000 Btu/h and <135,000 Btu/h, All Other Types of Heating .........cccccoevevriene
VRF Heat Pumps, Air-cooled, >135,000 Btu/h and <240,000 Btu/h, No Heating or Electric Resistance Heating .

Heating or Electric Resistance Heating ...

VRF Heat Pumps, Air-cooled, 135,000 Btu/h and <240,000 Btu/h, All Other Types of HEAtiNG ~..........ccoooccoreoerrrorrrre

VRF Heat Pumps, Air-cooled, >240,000 Btu/h and <760,000 Btu/h, No Heating or Electric Resistance Heating
VRF Heat Pumps, Air-cooled, >240,000 Btu/h and <760,000 Btu/h, All Other Types of Heating

VRF Heat Pumps, Water-source, <17,000 Btu/h, Without Heat Recovery

7 The parenthetical reference provides a reference  as follows: (Commente
for information located in the docket of DOE’s
rulemaking to develop energy conservation
standards for VRF multi-split systems. (Docket No.
EERE-2018-BT-STD-0003, which is maintained at

www.regulations.gov). The references are arranged

10 A complete list of

number, page of that document).
85 U.S.C. App. 2, Public Law 92-463.
95 U.S.C. 561-570, Public Law 101-648.

Group members is available by clicking on the

r name, comment docket ID

the ASRAC VRF Working

15.5 IEER.

14.9 IEER.

13.9 IEER.

14.6 |IEER, 3.3 COP.
14.4 IEER, 3.3 COP.
13.9 IEER, 3.2 COP.
13.7 IEER; 3.2 COP.
12.7 IEER, 3.2 COP.
12.5 IEER; 3.2 COP.
16.0 IEER, 4.3 COP.

“Working Group” tab at: www.energy.gov/eere/
buildings/appliance-standards-and-rulemaking-
federal-advisory-committee# Variable %20
Refrigerant% 20Flow % 20Multi-Split% 20
Air%20Conditioners % 20and %20

Heat% 20Pumps % 20Working % 20Group.


http://www.energy.gov/eere/buildings/appliance-standards-and-rulemaking-federal-advisory-committee#Variable%20Refrigerant%20Flow%20Multi-Split%20Air%20Conditioners%20and%20Heat%20Pumps%20Working%20Group
http://www.energy.gov/eere/buildings/appliance-standards-and-rulemaking-federal-advisory-committee#Variable%20Refrigerant%20Flow%20Multi-Split%20Air%20Conditioners%20and%20Heat%20Pumps%20Working%20Group
http://www.energy.gov/eere/buildings/appliance-standards-and-rulemaking-federal-advisory-committee#Variable%20Refrigerant%20Flow%20Multi-Split%20Air%20Conditioners%20and%20Heat%20Pumps%20Working%20Group
http://www.energy.gov/eere/buildings/appliance-standards-and-rulemaking-federal-advisory-committee#Variable%20Refrigerant%20Flow%20Multi-Split%20Air%20Conditioners%20and%20Heat%20Pumps%20Working%20Group
http://www.energy.gov/eere/buildings/appliance-standards-and-rulemaking-federal-advisory-committee#Variable%20Refrigerant%20Flow%20Multi-Split%20Air%20Conditioners%20and%20Heat%20Pumps%20Working%20Group
http://www.energy.gov/eere/buildings/appliance-standards-and-rulemaking-federal-advisory-committee#Variable%20Refrigerant%20Flow%20Multi-Split%20Air%20Conditioners%20and%20Heat%20Pumps%20Working%20Group
http://www.regulations.gov
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TABLE |I-3—RECOMMENDED EFFICIENCY LEVELS FROM VRF ECS TERM SHEET—Continued

Equipment class

Energy efficiency
levels recommended !

VRF Heat Pumps, Water-source, <17,000 Btu/h, With Heat Recovery
VRF Heat Pumps, Water-source, >17,000 Btu/h and <65,000 Btu/h, Without Heat Recovery .
VRF Heat Pumps, Water-source, 217,000 Btu/h and <65,000 Btu/h, With Heat Recovery
VRF Heat Pumps, Water-source, >65,000 Btu/h and <135,000 Btu/h, Without Heat Recovery ..
VRF Heat Pumps, Water-source, 265,000 Btu/h and <135,000 Btu/h, With Heat Recovery

VRF Heat Pumps, Water-source, >135,000 Btu/h and <240,000 Btu/h, Without Heat Recovery ....

VRF Heat Pumps, Water-source, >135,000 Btu/h and <240,000 Btu/h, With Heat Recovery

VRF Heat Pumps, Water-source, >240,000 Btu/h and <760,000 Btu/h, Without Heat Recovery ....

VRF Heat Pumps, Water-source, >240,000 Btu/h and <760,000 Btu/h, With Heat Recovery

15.8 IEER, 4.3 COP.
16.0 IEER, 4.3 COP.
15.8 IEER, 4.3 COP.
16.0 IEER, 4.3 COP.
15.8 IEER, 4.3 COP.
14.0 IEER, 4.0 COP.
13.8 IEER, 4.0 COP.
12.0 IEER, 3.9 COP.
11.8 IEER, 3.9 COP.

1The VRF ECS Term Sheet includes the notation “COPy” which indicates coefficient of performance in heating mode at 47 °F outdoor ambi-
ent temperature (for air-cooled VRF multi-split heat pumps) and at 68°F entering water temperature (for water-source VRF multi-split heat

pumps).

DOE notes that there are minor
differences in equipment class structure
(related to cooling capacity,
supplementary heating type, and
presence of heat recovery) between the
VRF ECS Term Sheet, ASHRAE
Standard 90.1-2019, and the current
Federal energy conservation standards
for VRF multi-split systems. This topic
is discussed in greater detail in section
III.B of this document.

On May 18, 2021, AHRI published an
updated industry test standard for VRF
multi-split systems AHRI 1230-2021.
Subsequently, on December 10, 2021,
DOE published in the Federal Register
the VRF TP NOPR (December 2021 VRF
TP NOPR), in which DOE proposed an
amended test procedure for VRF multi-
split systems that incorporates by
reference AHRI 1230-2021 and
proposed to adopt IEER as the test
metric for VRF multi-split systems. 86
FR 70644, 70652. In the December 2021
VRF TP NOPR, DOE tentatively
determined that the proposed
amendments to the test procedure, if
made final, would alter the measured
efficiency of VRF multi-split systems, as
compared to ratings using the current
Federal regulated metric, EER (see 10
CFR 431.97). In that document, DOE
stated that were the proposed test
procedure to be made final (i.e., were
DOE to adopt IEER as the metric for VRF
multi-split systems), testing pursuant to
the amended test procedure would not
be required until such time as
manufacturers were required to comply
with amended energy conservation
standards that are denominated in terms
of IEER, should such standards be
adopted. 86 FR 70644, 70652 (Dec. 10,
2021).

III. General Discussion

A. Methodology for Efficiency Crosswalk
Analysis

1. Crosswalk Background and Overview

Consistent with the recommendation
of the Working Group, DOE is proposing
to amend the energy conservation
standards for VRF multi-split systems to
rely on the IEER metric for cooling
efficiency. DOE is not proposing to
amend the metric for heating efficiency
(i.e., COP). The Department has
tentatively concluded that a change of
metrics would be beneficial for a
number of reasons. The current Federal
metric for cooling efficiency, EER,
captures the system performance at a
single, full-load operating point (i.e.,
single outdoor air temperatures for air-
cooled systems and single entering
water temperatures for water-source
systems). EER does not provide a
seasonal or load-weighted measure of
energy efficiency. In contrast, the IEER
metric factors in the efficiency of
operating at full-load conditions as well
as part-load conditions of 75-percent,
50-percent, and 25-percent of full-load
capacity. Under part-load conditions, air
conditioning and heating equipment
may cycle off/on or may modulate down
the capacity in order to match the
imposed load. DOE has tentatively
determined that the IEER metric
provides a more representative measure
of field performance of VRF multi-split
systems by weighting the full-load and
part-load efficiencies by the average
amount of time equipment spends
operating at each load.

As stated, EPCA prohibits DOE from
prescribing any amended standard that
either increases the maximum allowable
energy use or decreases the minimum
required energy efficiency of a covered
product. (42 U.S.C. 6313(a)(6)(B)(iii)(D));
commonly referred to as EPCA’s “anti-
backsliding provision”) In consideration
of the IEER metric and to ensure any

potential amendment would not violate
EPCA'’s “anti-backsliding” provision,
DOE conducted a crosswalk analysis to
validate the translation of the EER levels
currently required by the DOE standards
to IEER, as well as the IEER efficiency
levels as recommended by the Working
Group. The crosswalk analysis
translates the current Federal EER
standards (measured per the current
DOE test procedure) to IEER levels of
equivalent stringency (measured per the
updated AHRI Standard 1230). (Docket
No. EERE-2018-BT-STD-0003—-0056).

The proposed energy conservation
standards presented in this document
were developed based on an update to
the relevant industry test standard (i.e.,
the 2019 draft test procedure AHRI 1230
that was finalized as ASHRAE 1230-
2021). Compared to the current Federal
test procedure (which references ANSI/
AHRI 1230-2010), AHRI 1230-2021
included two substantive changes that
impact the translation of standards in
EER to standards using IEER.
Specifically, DOE considered in its
crosswalk analysis in addition to the
metric change from EER to I[EER:

(1) Maximum sensible heat ratio
(SHR) limits of 0.82 and 0.85 were
added for full-load and 75-percent, part-
load conditions, respectively. SHR
represents the ratio of sensible cooling
capacity (i.e., the ability to change the
temperature of indoor air) to the total
cooling capacity, which also includes
latent cooling capacity (i.e., the ability
to remove moisture from indoor air). For
example, an SHR of 0.80 indicates that
80 percent of the capacity of a system
reduces the temperature of the air and
the remaining 20 percent dehumidifies
the air.

(2) A controls verification procedure
(CVP) was added that verifies that the
values provided by manufacturers in the
supplemental test instruction (STI) for
setting critical parameters during
steady-state testing are within the range
of critical parameters that would be
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used by the system’s native controls at
the same conditions.

On November 5, 2019, DOE presented
its crosswalk findings to the Working
Group to inform the development of
recommended standards levels for VRF
multi-split systems in terms of the new
test procedure and cooling metric.
(Docket No. EERE-2018-BT—-STD-
0003—-0056). To validate the relative
equivalency of the IEER standard levels
as recommended by the Working Group
and the current Federal EER standards,
DOE analyzed a minimally-compliant
model from a high-sales-volume
equipment class (with a current Federal
standard of 10.6 EER) to ensure that
translation of the current EER standards
to the recommended IEER values would
not decrease the minimum required
energy efficiency of VRF multi-split
systems. As discussed, because of the
change in metric and changes in the test
procedure, DOE cannot translate the
current EER to a single IEER value
(further discussed in section III.A.3 of
this NOPR). DOE identified the resulting
crosswalked efficiency of the
minimally-compliant model from the
selected class ranged from 13 to 16
IEER.

DOE also presented to the Working
Group anonymized and aggregated data
provided by VRF multi-split system
manufacturers. These data showed a
preliminary translation of ratings to the
IEER metric in terms of the updated test
procedure for a collection of VRF multi-
split systems spanning four equipment
classes. The sample data were mostly
composed of systems above the current
Federal baseline efficiency levels in
terms of EER and, thus, were not
instructive as to a crosswalk of
minimum energy efficiency levels.
(Docket No. EERE-2018-BT-STD—-
0003-0056). The IEER efficiency level
specified in the VRF ECS Term Sheet for
the selected class was 13.9 IEER, which
was within the range of crosswalked
results.

Given that translating the current EER
levels to IEER according to the updated
test procedure does not provide for a
single point answer (as would thereby
allow for a direct comparison), DOE
believes it is reasonable to ensure that
the recommended value lies within the
range resulting from DOE’s evaluation
as a proxy for understanding whether
there is a potential for backsliding.
Consequently, DOE has tentatively
determined that the recommended IEER
levels are at least equivalent in
stringency to the current EER levels.
Further, given that IEER is a more
comprehensive metric (reflecting energy
efficiency across a range of operating
conditions, as opposed to the efficiency

at a single condition), DOE has
tentatively determined that the
recommended IEER levels would not
decrease the minimum required energy
efficiency of a VRF multi-split system.

2. Crosswalk Details

In its analysis to crosswalk the current
DOE energy conservation standards for
VRF cooling efficiency, DOE sought to
account for the translation from EER to
IEER, as well as changes in the updated
industry test standard—namely the
addition of SHR limits and the
introduction of the CVP. Because these
three factors have interacting effects on
the measured cooling performance of
VRF multi-split systems, DOE modeled
their interaction holistically and did not
examine incremental changes in
performance due to any one factor.

As discussed, DOE is not proposing to
change the heating efficiency metric
(i.e., COP), because both ASHRAE 90.1—
2016 and the Working Group VRF ECS
Term Sheet define heating mode
efficiency in terms of COP.
Additionally, the changes to the test
procedure for VRF multi-split systems
did not impact measured efficiency in
heating mode. Therefore, DOE did not
conduct a crosswalk analysis for VRF
heating mode efficiency.

The following paragraphs describe
DOE’s crosswalk methodology to
translate the current cooling efficiency
standards for VRF multi-split systems
that rely on the EER metric to standards
using IEER that are of equivalent
efficiency. DOE also identifies the
various factors that limit the ability to
strictly translate standards that rely on
EER to standards that standards that rely
on IEER.

In order to develop a crosswalk
approach that is applicable to all
equipment classes of VRF multi-split
systems, DOE analyzed a basic model
representative of equipment classes
with high sales volume.? Specifically,
DOE selected an air-cooled VRF multi-
split heat pump system in the cooling
capacity range greater than 135,000 Btu/
h and less than or equal to 240,000 Btu/
h without heat recovery. The selected
basic model had an EER rating within
0.2 points of the Federal standard for
the applicable equipment class (i.e., a
10.8 rating vs 10.6 EER minimum
required), and 0.4 points above the

11 According to a report from Cadeo group, air-
cooled VRF multi-split heat pump systems in the
cooling capacity range greater than 135,000 Btu/h
and less than or equal to 240,000 Btu/h without
heat recovery account for 12.4 percent of the VRF
multi-split system market. Air-cooled VRF multi-
split systems in the same capacity range equipped
with heat recovery account for an additional 32.6
percent of the VRF multi-split system market.
(EERE-2017-BT-TP-0018-0002).

Federal standard for the corresponding
equipment class equipped with heat
recovery (i.e., a 10.8 rating vs 10.4 EER
minimum required).

In support of the Working Group
DOE, along with several manufacturers,
DOE conducted investigative testing on
VRF multi-split systems operating under
native controls. Included in this testing
was the basic model selected to serve as
the basis for the crosswalk analysis.
DOE created a performance model using
VapCyc and CoilDesigner software 12 to
evaluate capacity and efficiency of the
selected system per the updated
industry test standard. DOE first
modeled the system’s behavior at the
full-load cooling condition by selecting
compressor speed, outdoor fan speed,
indoor airflow rate, and superheat
condition to match information that was
available in STI and provided
confidentially by the manufacturer to
DOE contractors under a nondisclosure
agreement (NDA). DOE then calibrated
the system as modeled in VapCyc and
CoilDesigner so that the predicted
capacity and EER matched the rated
capacity and efficiency for the system
(at full-load conditions) as certified by
the manufacturer. Specifically, in its
investigative testing, DOE observed
typical control strategies for unloading
at part-load conditions, including
turning individual indoor units off,
modulating compressor and fan speeds,
and increasing evaporating temperature.
DOE also observed patterns in which
compressor speed and outdoor fan
speed tended to scale together at
reduced load conditions. DOE used this
information to adjust the model so as to
project the performance of the selected
VRF multi-split system at partial loads
by decreasing the operating state of
components according to load level.

As discussed, the capacity and EER
rating for the basic model used in DOE’s
analysis were measured according to the
current DOE test procedure, but DOE is
seeking to translate the current EER
standards to equivalent IEER standards
when tested according to the updated
industry test standard. As such, DOE
also considered in its crosswalk analysis
the maximum SHR limits that were
added in the industry test procedure
AHRI 1230-2021. By establishing upper
limits on SHR, DOE understands AHRI
1230-2021 to create test conditions that

12VapCyc and GoilDesigner are HVAC energy
modeling software programs. CoilDesigner is a
detailed heat exchanger modeling program. VapCyc
integrates CoilDesigner heat exchanger simulations
with compressor and expansion models to complete
a refrigeration cycle model to simulate performance
of an air conditioning or heat pump system at
specific operating conditions. Available at:
www.optimizedthermalsystems.com.
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are more representative of field
applications for VRF multi-split
systems, as compared to the current
DOE test procedure. AHRI 1230-2021
sets SHR limits of 0.82 and 0.85 at the
full-load cooling condition and the 75-
percent part-load cooling condition,
respectively, but does not include SHR
limits for the 50-percent or 25-percent
part-load cooling conditions. AHRI
1230-2021 also establishes a calculation
method for the efficiency rating
reduction for systems that exceed the
SHR limits at the full-load and/or 75-
percent part-load cooling conditions in
the IEER test.

Because manufacturers do not
currently certify or publicize any
information about SHR at the full-load
EER test condition, DOE was unable to
precisely determine SHR values
representative of a baseline EER VRF
multi-split system. Also, because the
current DOE test procedure does not
include any part-load cooling test
points, no information was available
about SHR values that VRF multi-split
systems would produce at the 75-
percent part-load IEER test condition.
Because SHR data was not publicly
available, DOE instead examined data
from its investigative testing to identify
the typical range of SHR values for VRF
multi-split systems when operating
under native controls at the full-load
and 75-percent part-load conditions.
DOE observed several cases of basic
models with native controls test data
indicating SHR values above the AHRI
1230-2021 limits at the full-load and
75-percent part-load condition, and also
observed some basic models testing
below the SHR limits. The precision of
the crosswalk from existing EER levels
to IEER levels in terms of the updated
industry test standard was limited by
the lack of available data about
representative SHR values at the full-
load EER test condition and by the
variation in SHR values observed in the
native controls test data.

To account for the effect of the SHR
limits in the updated industry test
standard in its crosswalk analysis, DOE
relied on the native controls test data to
establish a range of potential initial SHR
values observed at the full-load and 75-
percent part-load IEER test conditions.
DOE then adapted the VapCyc and
CoilDesigner performance model to
examine the effect of changing indoor
airflow and evaporating temperature on
SHR and the associated impacts on
energy efficiency. Reducing the
evaporating temperature increased the
rate of dehumidification (thus reducing
SHR), but also required more power
input from the compressor, which
reduced the measured efficiency. DOE

also observed that at reduced airflow
rates, the dehumidification capacity was
higher, but the overall system capacity
and efficiency were lower.

Ultimately, the crosswalked IEER
values varied depending on modeling
input assumptions, such as whether the
initial SHR was below or above the new
SHR limits (and by how much), as well
as the different control strategies
employed to reduce SHR. The
crosswalked IEER values also depended
on overlapping input assumptions
related to the EER-to-IEER translation,
such as the number of thermally-active
indoor units at part-load conditions.
Reducing the number of indoor units at
partial loads (while keeping all else
constant) increased the amount of
refrigerant flow to each remaining
indoor fan coil, which provided better
dehumidification performance and,
thus, reduced SHR at the 75-percent
load condition.

As discussed, the updates in AHRI
1230-2021 include a CVP for verifying
that the certified operational settings for
critical parameters are representative of
values that would be observed with the
VRF multi-split system operating under
its own native controls. As described in
AHRI 1230-2021, critical parameters
include compressor speed(s), outdoor
fan speed(s) and outdoor variable valve
position(s). As proposed in the
December 2021 VRF TP NOPR,
manufacturers would specify
operational settings for each of these
components in their STI to implement
during steady-state tests for IEER and
COP. 86 FR 70644, 70666 (Dec. 10,
2021). The CVP is not a part of rating
tests for IEER, but rather, it serves as a
validation method for cooling mode
only.

DOE'’s ability to fully account for the
potential changes to the measured
performance of VRF multi-split systems
as a result of the CVP was limited by the
lack of available information regarding
the control strategies employed by VRF
system manufacturers—particularly at
part-load conditions where
manufacturers do not currently certify
or make public any information about
control settings. DOE was also limited
by uncertainty about how these control
strategies may change or how
manufacturers may certify their critical
parameter settings in response to the
CVP.

As discussed, the CVP is intended to
validate that the certified operational
settings (i.e., those used during IEER
testing) for critical parameters are
representative of controls behavior
exhibited under the system’s own
controls at the same conditions. DOE
used information about the ranges of

operational settings observed during
native controls testing to represent a
future system that would pass the CVP
(i.e., a system for which the certified
critical parameter settings would be
validated by a CVP conducted with the
system operating under native controls).
Specifically, DOE selected inputs used
in its VapCyc and CoilDesigner
performance model for simulating IEER
that were consistent with native
controls testing observations, including
the number of thermally-active indoor
units at part-load conditions,
compressor and fan speeds, expansion
valve control strategy, and other
refrigeration cycle parameters. DOE
tentatively concluded that modelling
IEER results using control settings
observed during native controls testing
was the most accurate approach for
estimating how manufacturers would
certify critical parameter control settings
as part of testing to IEER as measured by
AHRI 1230-2021.

3. Crosswalk Results

As discussed, DOE conducted its
crosswalk analysis on a high-sales-
volume equipment class of VRF multi-
split systems and selected a
representative model with EER near the
Federal baseline level (10.8 EER vs 10.6
EER baseline) in developing its VapCyc
and CoilDesigner performance model.
Based on the modeling conducted, the
expected performance of the selected
equipment class of VRF multi-split
systems when tested according to AHRI
1230-2021 would be in the range of 13
to 16 IEER. Because of the wider range
of operation conditions captured in
IEER as well as the various strategies
that manufacturers may employ to
respond to the test procedure changes,

a single EER baseline value inherently
translates to a range of IEER values.

As discussed, the IEER metric
captures performance at additional part-
load operating conditions not
considered by the EER metric; therefore,
a single EER value translates to a range
of potential IEER values.?3 [EER
captures the impacts of design features
and control strategies that may not affect
full-load operation but do affect part-
load operation. For example, VRF multi-
split systems may use different
strategies for reducing capacity at part
loads like reducing the number of
thermally active indoor units or slowing
compressor speeds, which may result in
differential impacts on measured IEER,
but which would not have any impact

13]n a January 2016 energy conservation
standards direct final rule for ACUAGCs, DOE
discussed a metric translation from EER to IEER in
which a single EER level corresponds to a range of
IEERs. 81 FR 2420, 2452 (Jan. 15, 2016).
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on the measured full-load performance
EER. DOE also recognizes that there are
a variety of paths that manufacturers
may take to account for the new test
procedure, and that the crosswalk
analysis approximates how
manufacturers in the aggregate may
respond to test procedure changes. For
example, some manufacturers may elect
to meet the new SHR limitations by
reducing evaporating temperatures,
while other manufacturers may meet the
new SHR limitations by reducing indoor
airflow and decreasing the number of
thermally-active indoor units. Each
strategy may have different tradeoffs in
terms of overall system performance and
measured energy efficiency.

As described in section II.B.3 of this
document, the Working Group
recommended efficiency levels for VRF
multi-split systems that align with the
efficiency levels specified in ASHRAE
90.1-2016 in terms of IEER and COP.
While DOE’s crosswalk analysis showed
that a single EER baseline could result
in a range of IEER values (as discussed,
due to the wider range of operation
conditions captured in IEER, as well as
the various strategies that manufacturers
may employ to respond to the test
procedure changes), the IEER levels
included in the VRF ECS Term Sheet
(which the Working Group
recommended as an appropriate
crosswalk of current Federal EER
standards) are within the range of DOE’s
crosswalked results. As explained
previously, DOE has tentatively
determined that the recommended IEER
levels are at least equivalent in
stringency to the current EER levels.
Further, given that IEER is a more
comprehensive metric (reflecting energy
efficiency across a range of operating
conditions, as opposed to the efficiency
at a single condition), DOE has
tentatively determined that the
recommended IEER levels would not
decrease the minimum required energy
efficiency of a VRF multi-split system,
thereby avoiding statutorily
impermissible backsliding with respect
to the current Federal standards in
terms of EER. DOE has also tentatively
determined that no changes to heating
mode ratings in terms of COP are
expected from the changes to the test
procedure for VRF multi-split systems
included in AHRI 1230-2021.

Issue 1: DOE requests comment on its
crosswalk analysis methodology and
crosswalk results.

B. Equipment Class Structure for VRF

In the July 2019 NODA/RFI, DOE
discussed two areas where the
equipment class structure for VRF
multi-split systems differs between

ASHRAE Standard 90.1 and the Federal
standards. 84 FR 32328, 32334 (July 8,
2019). First, DOE noted that in ASHRAE
Standard 90.1-2016 (as in previous
versions of ASHRAE Standard 90.1),
two water-source VRF multi-split heat
pump equipment classes (greater than or
equal to 17,000 Btu/h and less than
65,000 Btu/h; and greater than or equal
to 65,000 Btu/h and less than 135,000
Btu/h) are disaggregated into equipment
with heat recovery and equipment
without heat recovery, with each
ASHRAE equipment class having a
separate minimum cooling efficiency.
The current Federal standards do not
disaggregate water-source VRF multi-
split heat pumps in these capacity
ranges based on the presence of heat
recovery. (See Table 13 to 10 CFR
431.97.) However, as DOE pointed out
in the NODA/RFI, the cooling efficiency
EER standard in ASHRAE Standard
90.1-2016 for these units with heat
recovery is below the current Federal
standard. Consequently, under EPCA,
the Secretary cannot prescribe those
levels due to anti-backsliding concerns,
so those classes were not subdivided
further. Id.

Second, DOE identified that ASHRAE
Standard 90.1-2016 disaggregates and
sets distinct standards for VRF water-
source heat pumps by cooling capacity
above and below 240,000 Btu/h (i.e.,
separate equipment classes with cooling
capacities greater than or equal to
135,000 Btu/h and less than 240,000
Btu/h and greater than or equal to
240,000 Btu/h and less than 760,000
Btu/h). The DOE standards provide for
VRF water-source heat pumps with a
cooling capacity of greater than or equal
to 135,000 Btu/h and less than 760,000
Btu/h. (See table 13 to 10 CFR 431.97.)
DOE sought feedback from stakeholders
on whether to consider additional
equipment classes for VRF water-source
heat pumps between 135,000 and
760,000 Btu/h, which would align with
the ASHRAE 90.1-2016 structure for
those classes of equipment. Id.

In response to the July 2019 NODA/
RFI, AHRI and the CA IOUs both
commented that DOE should align its
equipment class structure for all classes
of VRF multi-split systems with the
equipment structure found in ASHRAE
90.1-2016 (i.e., not just for the specific
equipment classes on which DOE
requested comment). (AHRI, No. 42 at p.
3; CA IOUs, No. 41 at p. 3) AHRI
commented that aligning with ASHRAE
90.1 would reflect the structure of other
VRF classes, such as air-cooled heat
pumps and air conditioners. (AHRI, No.
42 at p. 3) The CA IOUs commented that
aligning with the equipment structure in
ASHRAE 90.1-2016 would provide

additional clarity regarding which
standards apply to heat pumps versus
units with heat recovery. (CA I0Us, No.
41 at pp. 3—4) The CA IOUs further
commented that for air-source VRF
multi-split heat pumps, in order to be
more easily understood by the market,
DOE should align with the convention
from ASHRAE Standard 90.1 by adding
a new column titled “subcategory” that
specifies “heat pump” or “heat pump
with heat recovery” and should remove
its existing designation of ““no heating or
electric resistance heating” and ““all
other types of heating,” which is
terminology more applicable to
commercial unitary air conditioners
than to VRF multi-split systems. (CA
I0Us, No. 41 at p. 3) The CA I0Us also
recommended that DOE should follow
ASHRAE regarding breaking out the
135,000 Btu/h to 760,000 Btu/h
categorization into two size categories,
and that DOE should eliminate the
17,000 Btu/h cutoff for water-source
equipment so as to align with ASHRAE.
Id.

As stated, EPCA generally directs
DOE to establish amended uniform
national standards for the VRF multi-
split systems at the minimum levels
specified in ASHRAE Standard 90.1. (42
U.S.C. 6313(a)(6)(A)(ii)(I)) Consistent
with EPCA, and in consideration of the
comments received, DOE proposes to
adopt the ASHRAE 90.1-2016
equipment class structure for VRF
multi-split systems in its regulations at
10 CFR 431.97. By adopting the
equipment class structure from
ASHRAE Standard 90.1-2016, DOE
would fulfill requests by stakeholders,
utilize terminology that is more
representative of distinctive features in
the VRF market, and would better align
the cooling capacity break points with
those for other equipment categories
(e.g., the standards for commercial
package air conditioning and heating
equipment, which are subdivided by the
same capacity boundaries. See Table 3
to 10 CFR 431.97). As noted previously,
DOE has identified two areas for which
the equipment class structure differs
between the existing DOE standards and
ASHRAE Standard 90.1.

(1) Capacity break points. For water-source
VRF multi-split heat pumps, the current
Federal standards include VRF multi-split
systems with cooling capacity greater than or
equal to 135,000 Btu/h and less than 760,000
Btu/h in a single category. ASHRAE Standard
90.1-2016 splits this grouping at 240,000
Btu/h to create capacity categories of greater
than or equal to 135,000 and less than
240,000 btu/h and greater than or equal to
240,000 and less than 760,000 Btu/h. Also for
water-source VRF multi-split systems, the
current Federal standards include separate
classes for systems with cooling capacity less



11346

Federal Register/Vol. 87, No. 40/ Tuesday, March 1, 2022/Proposed Rules

than 17,000 Btu/h and for systems with
cooling capacity between 17,000 Btu/h and
65,000 Btu/h. ASHRAE Standard 90.1-2016
groups these classes together into a single
equipment class with cooling capacity less

than 65,000 Btu/h.

(2) Heating type. The current Federal
standards are disaggregated for certain
classes of VRF multi-split systems based on
heating type. For all air-cooled VRF multi-
split air conditioners and heat pumps with
cooling capacity greater than or equal to

65,000 Btu/h, the Federal cooling standards
differ by 0.2 EER points depending on
whether a system is equipped with “no
heating or electric resistance heating” or “all
other types of heating.” For water-source VRF
multi-split heat pumps, some capacity
classes disaggregate instead by systems with
heat recovery versus without heat recovery
(also with a 0.2 EER difference in the
applicable standards classes). Other water-
source VRF multi-split heat pump standards
are not disaggregated beyond the specified

TABLE [ll-1—COMPARISON OF CURRENT DOE EFFICIENCY LEVELS WITH ASHRAE 90.1

capacity range. ASHRAE 90.1-2016
disaggregates standards for air-cooled and
water-source VRF multi-split heat pumps
based on the presence of heat recovery,
instead of ““heating type.” Air-cooled VRF
multi-split air conditioners do not have
subdivided cooling efficiency levels based on
heating type in ASHRAE Standard 90.1—
2016.

These differences are presented in
Table III-1:

Equipment type

Cooling capacity

Heating type

DOE efficiency level

ASHRAE 90.1-2016/
2019 efficiency level

VRF Multi-Split Air Conditioners (Air-
Cooled).

VRF Multi-Split Heat Pumps (Air-
Cooled).

VRF Multi-Split Heat Pumps (Water-
Source).

265,000 Btu/h and <135,000 Btu/h

>135,000 Btu/h and <240,000 Btu/h

>240,000 Btu/h and <760,000 Btu/h

265,000 Btu/h and <135,000 Btu/h

>135,000 Btu/h and <240,000 Btu/h

>240,000 Btu/h and <760,000 Btu/h

<17,000 Btu/h

217,000 Btu/h and <65,000 Btu/h ...

>65,000 Btu/h and <135,000 Btu/h

>135,000 Btu/h and <240,000 Btu/h

> 240,000 Btu/h and <760,000 Btu/h

No Heating or Electric Resistance
Heating.

All Other Types of Heating

No Heating or Electric Resistance
Heating.

All Other Types of Heating

No Heating or Electric Resistance
Heating.

All Other Types of Heating

No Heating or Electric Resistance
Heating'.

All Other Types of Heating ' 2

No Heating or Electric Resistance
Heating 1.

All Other Types of Heating!2 ..........

No Heating or Electric Resistance
Heating 1.

All Other Types of Heating!2

Without heat recovery

With heat recovery

Without heat recovery

With heat recovery

Without heat recovery

With heat recovery

Without heat recovery
With heat recovery

Without heat recovery

With heat recovery

11.2 EER

11.0 EER
11.0 EER

9.8 EER
11.0 EER, 3.3 COP

10.8 EER, 3.3 COP

10.6 EER, 3.2 COP

10.4 EER, 3.2 COP

9.5 EER, 3.2 COP

9.3 EER, 3.2 COP

12.0 EER, 4.2 COP

11.8 EER, 4.2 COP

12.0 EER, 4.2 COP

12.0 EER, 4.2 COP

10.0 EER, 3.9 COP
9.8 EER, 3.9 COP

10.0 EER, 3.9 COP

9.8 EER, 3.9 COP

11.2 EER, 15.5
IEER.

No Standard.3

11.0 EER, 14.9
IEER.

No Standard.3

10.0 EER, 13.9
IEER.

No Standard.3

11.0 EER, 14.6
IEER, 3.3 COP.

10.8 EER, 14.4
IEER, 3.3 COP.

10.6 EER, 13.9
IEER, 3.2 COP.

10.4 EER, 13.7
IEER, 3.2 COP.

9.5 EER, 12.7 IEER,
3.2 COP.

9.3 EER, 125 IEER,
3.2 COP.

12.0 EER, 16.0
IEER, 4.3 COP.

11.8 EER, 15.8
IEER, 4.3 COP.

12.0 EER, 16.0
IEER, 4.3 COP.

11.8 EER, 15.8
IEER, 4.3 COP.

12.0 EER, 16.0
IEER, 4.3 COP.

11.8 EER, 15.8
IEER, 4.3 COP.

10.0 EER, 14.0
IEER, 4.0 COP.

9.8 EER, 13.8 IEER,
4.0 COP.

10.0 EER, 12.0
IEER, 3.9 COP.

9.8 EER, 11.8 IEER,
3.9 COP.

1In terms of current Federal standards, VRF Multi-Split Heat Pumps (Air-Cooled) with heat recovery fall under the heating type “All Other Types of Heating” unless
they also have electric resistance heating, in which case it falls under the category for “No Heating or Electric Resistance Heating.”
2|n ASHRAE Standard 90.1, this equipment class is referred to as units with heat recovery rather than all other types of heating.
3 ASHRAE Standard 90.1 only includes standards for VRF air conditioners with “electric resistance or none” heating type. Because stakeholders have expressed
that it is unlikely that VRF air conditioners would ever be paired with other forms of supplemental heating, DOE’s proposed equipment classes for VRF air condi-
tioners are condensed using “all types of heating” to ensure no change in coverage or backsliding.

In this document, DOE proposes to
amend 10 CFR 431.97 to adopt the
equipment class structure found in
ASHRAE 90.1-2016 for VRF multi-split
systems (which is identical to the most
current version, ASHRAE Standard
90.1-2019). This proposal would amend
the existing DOE class structure by
expanding the number of VRF water-
source heat pump classes, reducing the

number of air-cooled VRF air

conditioner classes, and amending the
convention for heating type for heat

pump systems with and without heat
recovery. Additionally, DOE is
proposing a minor clarification in the
language used to describe the heating
type for VRF multi-split system heat
pumps—ASHRAE 90.1-2016 currently
includes separate classes for systems
with and without heat recovery,
designated as “VRF multisplit systems’
or “VRF multisplit system with heat
recovery.”’ However, DOE proposes a
minor clarification to revise these
descriptions to explicitly state either

s

“heat pump without heat recovery” or
“heat pump with heat recovery.”

For VRF multi-split system air
conditioners, ASHRAE 90.1-2016 only
includes classes with the heating type
designation of “Electric resistance (or
none),” thus excluding any VRF multi-
split air conditioners with “other” kinds
of heating. As previously described,
DOE received comment from
stakeholders requesting that DOE align
its equipment class structure with the
structure from ASHRAE 90.1-2016.
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(AHRI, No. 42 at p. 3; CA IOUs, No. 41
at p. 3) However, because the current
Federal standards include separate
efficiency levels for VRF multi-split air
conditioners having electric resistance
(or no) heat vs. those having “all other
types of heating,” DOE is proposing to
label the condensed equipment classes
for VRF multi-split air conditioners as
having “All” types of heating, and to set
IEER standards for the proposed
condensed classes that are equivalent in
stringency to the EER standards for the
class with “electric resistance or none”
heating type. DOE does not have any
knowledge of VRF multi-split air
conditioners on the market that have
“all other types of heating” (e.g., a
furnace), and, thus, has tentatively
concluded that setting IEER standards to
cover “all” kinds of heating would not
constitute an increase of stringency for
any models currently in existence.

The ASRAC Working Group
recommended IEER levels for VRF
multi-split systems that utilized the
equipment class structure of ASHRAE
Standard 90.1-2016 (with limited
exceptions as previously described). As
discussed in section III.A of this
document, DOE evaluated the IEER
levels recommended by the ASRAC
Working Group using a crosswalk
analysis and determined that there is
limited precision in translating the
current EER levels to IEER according to
the updated test procedure. In cases
where DOE is proposing to subdivide or
condense equipment classes relative to
the existing DOE equipment class
structure, the IEER levels recommended
by the Working Group are within the
limits of precision determined by DOE’s
crosswalk translation. For example, in
cases where the current DOE equipment
class only includes a single EER
standard but ASHRAE Standard 90.1—
2016 includes separate IEER standards
for classes with and without heat
recovery, both of the ASHRAE Standard
90.1 IEER levels fall within the
crosswalk range determined by DOE to
represent equivalent stringency to
existing EER standard. Therefore, DOE
has tentatively concluded that adopting
the proposed class structure and
efficiency levels would not result in a
change in stringency for any classes.

Issue 2: DOE requests comment on its
proposal to align equipment classes for
VRF multi-split systems with the
structure in ASHRAE Standard 90.1-
2016, with additional clarification of
heating type.

1V. Estimates of Potential Energy
Savings

As required under 42 U.S.C.
6313(a)(6)(A)(i), for VRF multi-split

system equipment classes for which
ASHRAE Standard 90.1-2016 set levels
more stringent than the current Federal
standards, DOE performed an
assessment to determine the energy-
savings potential of amending Federal
standard levels to reflect the efficiency
levels specified in ASHRAE Standard
90.1-2016. In the July 2019 NODA/RFI,
DOE presented the findings of the
energy savings potential for the six
considered equipment classes for which
the Department was triggered. 84 FR
32328, 32335 (July 8, 2019). DOE
tentatively determined, based on a
report by Cadeo Group,*# that four of the
six affected classes—those with cooling
capacities that are less than 17,000 Btu/
h or greater than or equal to 135,000
Btu/h (with or without heat recovery),
do not have any market share and, thus,
no energy savings potential from
amended standards. The Cadeo report
showed that the remaining two affected
classes, with cooling capacities greater
than 17,000 Btu/h and less than 135,000
Btu/h, represented under 3 percent of
the VRF multi-split system market. DOE
tentatively concluded that potential
energy savings for these equipment
classes were de minimis. Id. DOE notes
that in ASHRAE Standard 90.1-2016,
the COP was raised by 0.1 on both of
these equipment classes, and that most
commercial buildings are cooling
dominant. Given this information, and
the small market share, in this NOPR
DOE maintains its tentative conclusion
that energy savings for these equipment
classes are de minimis. Consideration of
more-stringent efficiency levels than
those specified in ASHRAE Standard
90.1 are discussed in section V.A of this
document.

V. Conclusions

A. Consideration of More-Stringent
Efficiency Levels

When triggered by an update to
ASHRAE Standard 90.1, EPCA requires
DOE to establish an amended uniform
national standard for equipment classes
at the minimum level specified in the
amended ASHRAE Standard 90.1 unless
DOE determines, by rule published in
the Federal Register and supported by
clear and convincing evidence, that
adoption of a uniform national standard
more stringent than the amended
ASHRAE Standard 90.1 for the

14 Cadeo Report, Variable Refrigerant Flow: A
Preliminary Market Assessment. See:
www.regulations.gov/document?D=EERE-2017-BT-
TP-0018-0002. The report presents market share by
VRF multi-split system equipment class, based on
confidential sales data given in interviews with
several major manufacturers of VRF multi-split
equipment and DOE’s Compliance Certification
Database.

equipment class would result in
significant additional conservation of
energy and is technologically feasible
and economically justified. (42 U.S.C.
6313(a)(6)(A)(ii)(I)—{11)). In the July 2019
NODA/RFI, DOE requested feedback on
its proposal to adopt the levels in
ASHRAE Standard 90.1-2016 as the
Federal standards for the six VRF water-
source classes for which DOE was
triggered by ASHRAE Standard 90.1-
2016. 84 FR 32328, 32335 (July 8, 2019).
DOE also requested data and
information that could help it determine
whether standards levels more stringent
than the levels in ASHRAE Standard
90.1-2016 for VRFs would result in
significant additional energy savings for
classes for the 14 classes where DOE
was not triggered (i.e., classes reviewed
under the six-year-lookback provision).
Id. at 84 FR 32335-32336.

AHRI supported DOE’s proposal to
adopt the energy efficiency levels for the
six equipment classes triggered by
ASHRAE Standard 90.1-2016. (AHRI,
No. 42 at p. 3) AHRI added that the
adoption of a more-stringent standard of
the non-triggered classes is not
economically justified at this time and
that the stringency of any new standards
need to account for all of the changes in
the test procedure as a result of the
Working Group negotiations (especially
the CVP and SHR limits). (AHRI, No. 42
at p. 4) AHRI also provided information
regarding the building types that are
common applications for VRF. (AHRI,
No. 42 at p. 4)

The CA IOUs recommended that the
Working Group and DOE analyze a
range of efficiency levels (including
max-tech) for both water-source and air-
source VRF systems. The CA IOUs also
stressed that any changes to the energy
conservation standards should account
for the test procedure changes being
discussed by the Working Group. The
CA 1I0Us acknowledged that while
DOE’s data show limited sales on water-
source VRF multi-split systems, they
still believe that the Working Group
should analyze trial standard levels for
these classes. (CA I0Us, No. 41 at p. 4)
The CA IOUs provided a set of historical
VRF incentive program data to assist in
the energy use analysis and
recommended that DOE use Energy
Plus 5 to analyze the energy use of VRF
multi-split systems. (CA IOUs, No. 41 at
pp. 6-12)

HIA—-C commented that DOE should
first ensure that VRF multi-split systems

15 Energy Plus is a whole-building energy
simulation program that engineers, architects, and
researchers use to model both energy consumption
for heating cooling, ventilation, lighting, plug and
process loads, and water use in buildings.
(Available at https://energyplus.net/)
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can actually meet the current ASHRAE
Standard 90.1 efficiency levels before
attempting to adopt new efficiency
levels. (HIA-C, No. 40 at p. 4)

Policy Integrity commented on the
emissions analysis, suggesting that DOE
should monetize the full benefits of
emissions reductions and use the global
estimate of the social cost of greenhouse
gases. (Policy Integrity, No. 39 at p. 2)
In response, DOE considers the
monetary benefits likely to result from
the reduced emissions of greenhouse
gases when analyzing efficiency levels
more stringent than the ASHRAE
Standard 90.1 levels. DOE uses the
social cost of greenhouse gases from the
most recent update of the Interagency
Working Group on Social Cost of
Greenhouse Gases, United States
Government (IWG) working group,
which are available in the Technical
Support Document: Social Cost of
Carbon, Methane, and Nitrous Oxide
Interim Estimates under Executive
Order 13990.16 The IWG recommended
global values be used for regulatory
analysis. Because DOE is not conducting
an economic analysis of levels more
stringent than the ASHRAE Standard
90.1 levels in this notice, there is no
corresponding consideration of
emission reductions or the associated
monetary benefits. As DOE is required
by EPCA to adopt the levels set forth in
ASHRAE Standard 90.1, DOE did not
conduct an economic analysis or
corresponding emissions analysis for
the levels in ASHRAE Standard 90.1-
2019.

As discussed in section II.B.3 of this
NOPR, following publication of the July
2019 NODA/RFI, the Working Group
(which included AHRI and the CA
10Us) reached consensus on two term
sheets containing recommendations
regarding the test procedure and energy
conservation standards for VRF multi-
split systems. As discussed in section
III.A of this document, the
recommended standards are consistent
with the crosswalk conducted by DOE
to translate the existing Federal
standards in terms of EER to equivalent
levels in terms of IEER, measured per
AHRI 1230-2021. These recommended
efficiency levels also align with the
IEER and COP levels in ASHRAE
Standard 90.1-2016. The Working
Group did not consider more-stringent
efficiency levels.

16 Interagency Working Group on Social Cost of
Greenhouse Gasses, United States Government,
Technical Support Document: Social Cost of
Carbon, Methane, and Nitrous Oxide Interim
Estimates under Executive Order 13990 (2021)
(Available at: www.whitehouse.gov/wp-content/
uploads/2021/02/TechnicalSupportDocument_
SocialCostofCarbonMethaneNitrousOxide.pdyf).

DOE considered but did not estimate
potential energy savings that would
occur from more-stringent standards. To
assess the magnitude of potential energy
savings from amended standards and
determine which level, if any, of more-
stringent standards would be
economically justified, DOE must be
able to properly represent the no-new-
standards case—the case without
amended standards—and must be able
to properly characterize the technology
options and costs associated with
specific levels of efficiency. With
regards to VRF multi-split systems, this
would require developing efficiency
data for the entire market in terms of
IEER measured per AHRI 1230-2021.

DOE considered two approaches for
developing market-wide performance
data in terms of IEER measured per
AHRI 1230-2021: (1) DOE examined
whether any such data exist in publicly-
available sources, and (2) DOE
considered whether existing
performance data (in terms of EER,
measured per the current Federal test
procedure) could be effectively
translated to IEER, measured per AHRI
1230-2021.

On the first approach, DOE found that
public data in terms of IEER measured
per AHRI 1230-2021 are not available,
as the rating of VRF multi-split systems
using the updated metric and test
procedure is not currently required.?
While DOE acknowledges that IEER
performance data are widely
represented by VRF manufacturers, all
such data are measured per an earlier
version of the industry test standard
(AHRI 1230—-2014) and, thus, not
directly comparable. DOE also found
that the AHRI Directory does not yet
require IEER representations measured
per AHRI 1230-2021.

On the second approach, DOE
considered the results of its crosswalk
analysis to determine whether a market-
wide translation of existing EER data to
IEER data (measured per AHRI 1230-
2021) was possible. As discussed in
section III.A of this document, the
combined effect of translating the
Federal cooling efficiency metric from
EER to IEER and the effect of test
procedure changes between the current
DOE test procedure (which references
AHRI 1230-2010) and the proposed
DOE test procedure (which would
reference AHRI 1230-2021) is likely to
produce different impacts on measured
efficiency across different
manufacturers and different models. As

17 The VRF TP Term Sheet recommended an

effective date for the amended test procedure to
coincide with the compliance date of amended
standards in terms of IEER, if adopted by DOE.

DOE’s crosswalk analysis has shown, a
minimally-compliant VRF multi-split
system with 10.8 EER can result in a
range of crosswalked IEER levels from
13 to 16, depending on control inputs
selected by the manufacturer.
Additionally, an estimation of energy
savings potentials of more-stringent
energy efficiency levels would require
developing efficiency data for the entire
VRF multi-split system market, which
would be a much broader analysis than
that conducted for the crosswalk. The
crosswalk analysis conducted to support
the Working Group recommendations
and presented in this NOPR only
translated the baseline efficiency level
between the metrics for a single class of
VRF multi-split system, and did not
translate all efficiency levels currently
represented in the market. As noted,
there are insufficient market data
regarding the performance of VRF multi-
split systems measured in terms of IEER
per AHRI 1230-2021. As such, DOE has
preliminarily determined that it lacks
clear and convincing evidence to adopt
more-stringent standard levels.

Regardless of whether DOE
preliminarily determined that more-
stringent standards would be
technologically feasible and
economically justified, DOE would be
unable to adopt such standards absent a
determination, supported by clear and
convincing evidence, that more-
stringent standards would result in
significant additional energy savings.
(42 U.S.C. 6313(a)(6)(A)({i)(11))
Therefore, having preliminarily
determined that it lacks clear and
convincing evidence as to the energy
savings that would result from more-
stringent standards, DOE has not
conducted analysis as to the
technological feasibility or economic
justification of such standards for VRF
multi-split systems.

B. Review Under the Six-Year Lookback
Provision

As discussed, DOE is required to
conduct an evaluation of each class of
covered equipment in ASHRAE
Standard 90.1 every six years. (42 U.S.C.
6313(a)(6)(C)(i)) Accordingly, DOE is
evaluating 12 of the Federal VRF
equipment classes for which ASHRAE
Standard 90.1-2016 did not increase the
stringency of the standards. Energy
conservation standards for the two
remaining classes of VRF multi-split
systems (i.e., three-phase, air-cooled
VRF multi-split systems with cooling
capacity less than 65,000 Btu/h) are not
addressed in this NOPR and instead will
be addressed in a separate energy
conservation standards rulemaking.
DOE may only adopt more-stringent
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standards pursuant to the six-year look-
back review if the Secretary determines,
by rule published in the Federal
Register and supported by clear and
convincing evidence, that the adoption
of more-stringent standards would
result in significant additional
conservation of energy and is
technologically feasible and
economically justified. (42 U.S.C.
6313(a)(6)(C)(i)(1I); 42 U.S.C.
6313(a)(6)(B); 42 U.S.C.
6313(a)(6)(A)(ii)(ID)

For the reasons presented in the prior
section, DOE has preliminarily
determined that it lacks clear and
convincing evidence that more-stringent
standards for these 12 equipment
classes would result in significant
additional energy savings. Because DOE
does not have sufficient data to meet the
“clear and convincing” threshold for
these 12 classes, DOE did not conduct
an analysis of standard levels more
stringent than the current Federal
standard levels for VRF multi-split
systems that were not amended in
ASHRAE Standard 90.1-2016. See
section V.A of this document for further
discussion of the consideration of
energy efficiency levels more stringent
than the ASHRAE Standard 90.1-2016
levels.

C. Proposed Energy Conservation
Standards

Based on the foregoing, DOE proposes
amended energy conservation standards
for VRF multi-split systems in terms of
IEER and COP equivalent to those
specified for VRF multi-split systems in
ASHRAE Standard 90.1-2016, which
align with the levels recommended in
the VRF ECS Term Sheet. The proposed
standards are presented in Table I-1.
Compliance with the proposed
standards, if adopted, would be required
for VRF multi-split systems
manufactured in, or imported into, the
United States starting January 1, 2024.
which aligns with the Working Group’s
recommendation in the VRF ECS Term
Sheet.

As discussed, ASHRAE Standard
90.1-2016 includes more-stringent COP
standards for six water-source VRF
multi-split heat pump classes. If DOE
were to prescribe COP standards at the
efficiency levels contained in ASHRAE
Standard 90.1-2016 for these classes,
EPCA provides that the compliance date
shall be on or after a date that is two or
three years (depending on the
equipment type or size) after the
effective date of the applicable
minimum energy efficiency requirement
in the amended ASHRAE standard. (42
U.S.C. 6313(a)(6)(D)). The effective date
for amended COP standards in ASHRAE

Standard 90.1-2016 was January 1,
2017. DOE acknowledges that the
statute originally tied calculation of a
compliance date to either two or three
years after the effective date of amended
ASHRAE Standard 90.1. However,
because these dates have passed, DOE is
proposing the date recommended in the
VRF ECS Term Sheet (i.e., January 1,
2024) as a reasonable amount of lead
time supported by a broad array of
interested stakeholders. If DOE receives
comments in response to this notice that
recommend alternative compliance
date(s) later than January 1, 2024, DOE
will consider adopting alternative
compliance date(s) in the final rule.

VI. Procedural Issues and Regulatory
Review

A. Review Under Executive Orders
12866 and 13563

Section 1(b)(1) of Executive Order
(E.O.) 12866, ‘“Regulatory Planning and
Review,” 58 FR 51735 (Oct. 4, 1993),
requires each agency to identify the
problem that it intends to address,
including, where applicable, the failures
of private markets or public institutions
that warrant new agency action, as well
as to assess the significance of that
problem. The problems that the
proposed standards for VRF multi-split
systems set forth in this NOPR are
intended to address are as follows:

(1) Insufficient information and the
high costs of gathering and analyzing
relevant information leads some
consumers to miss opportunities to
make cost-effective investments in
energy efficiency.

(2) In some cases, the benefits of
more-efficient equipment are not
realized due to misaligned incentives
between purchasers and users. An
example of such a case is when the
equipment purchase decision is made
by a building contractor or building
owner who does not pay the energy
costs.

(3) There are external benefits
resulting from improved energy
efficiency of appliances and equipment
that are not captured by the users of
such products. These benefits include
externalities related to public health,
environmental protection, and national
energy security that are not reflected in
energy prices, such as reduced
emissions of air pollutants and
greenhouse gases that impact human
health and global warming. DOE
attempts to quantify some of the
external benefits through use of social
cost of carbon values.

The Administrator of the Office of
Information and Regulatory Affairs
(OIRA) in the Office of Management and

Budget (OMB) has determined that this
regulatory action is not a significant
regulatory action under section 3(f) of
E.O. 12866. Accordingly, DOE has not
prepared a regulatory impact analysis
for this rule, and OIRA in the OMB has
not reviewed this proposed rule.

DOE has also reviewed this regulation
pursuant to E.O. 13563, issued on
January 18, 2011. 76 FR 3821 (Jan. 21,
2011). E.O. 13563 is supplemental to
and explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in E.O.
12866. To the extent permitted by law,
agencies are required by E.O. 13563 to:
(1) Propose or adopt a regulation only
upon a reasoned determination that its
benefits justify its costs (recognizing
that some benefits and costs are difficult
to quantify); (2) tailor regulations to
impose the least burden on society,
consistent with obtaining regulatory
objectives, taking into account, among
other things, and to the extent
practicable, the costs of cumulative
regulations; (3) select, in choosing
among alternative regulatory
approaches, those approaches that
maximize net benefits (including
potential economic, environmental,
public health and safety, and other
advantages; distributive impacts; and
equity); (4) to the extent feasible, specify
performance objectives, rather than
specifying the behavior or manner of
compliance that regulated entities must
adopt; and (5) identify and assess
available alternatives to direct
regulation, including providing
economic incentives to encourage the
desired behavior, such as user fees or
marketable permits, or providing
information upon which choices can be
made by the public.

DOE emphasizes as well that E.O.
13563 requires agencies to use the best
available techniques to quantify
anticipated present and future benefits
and costs as accurately as possible. In its
guidance, OIRA has emphasized that
such techniques may include
identifying changing future compliance
costs that might result from
technological innovation or anticipated
behavioral changes. For the reasons
stated in the preamble, this NOPR is
consistent with these principles,
including the requirement that, to the
extent permitted by law, benefits justify
costs and that net benefits are
maximized.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis (IRFA) for any rule that by law
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must be proposed for public comment,
unless the agency certifies that the rule,
if promulgated, will not have a
significant economic impact on a
substantial number of small entities. As
required by E.O. 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the DOE
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s website (https://energy.gov/
gc/office-general-counsel).

DOE reviewed this proposed rule to
amend the Federal energy conservation
standards for VRF multi-split systems
under the provisions of the Regulatory
Flexibility Act and the procedures and
policies published on February 19,
2003. DOE certifies that the proposed
rule, if adopted, would not have
significant economic impact on a
substantial number of small entities.
The factual basis of this certification is
set forth in the following paragraphs.

DOE is proposing to amend the
existing Federal minimum energy
conservation standards for VRF multi-
split systems under EPCA’s ASHRAE
trigger requirement and the six-year
lookback provision. Under the trigger,
EPCA directs that if ASHRAE amends
ASHRAE Standard 90.1, DOE must
adopt uniform national amended
standards at the new ASHRAE
efficiency level, unless DOE determines,
by rule published in the Federal
Register and supported by clear and
convincing evidence, that adoption of a
more-stringent level would produce
significant additional conservation of
energy and would be technologically
feasible and economically justified. (42
U.S.C. 6313(a)(6)(A)(ii)) Under the six-
year-lookback, DOE must also review
energy efficiency standards for VRF
multi-split systems every six years and
either: (1) Issue a notice of
determination that the standards do not
need to be amended based upon the
criteria in 42 U.S.C. 6313(a)(6)(A) (i.e.,
that there is clear and convincing
evidence to show that adoption of a
more-stringent level would save
significant additional energy and would
be technologically feasible and
economically justified); or (2) issue a
notice of proposed rulemaking
including new proposed standards
based on certain criteria and procedures
in 42 U.S.C. 6313(a)(6)(B). (42 U.S.C.
6313(a)(6)(C))

In this NOPR, DOE proposes to
update the standards for VRF multi-split

systems at 10 CFR 431.97 to align with
the most recent version of ASHRAE
Standard 90.1, including the updated
COP levels for the six classes of VRF
multi-split water-source heat pumps on
which DOE was triggered. DOE is also
proposing to express cooling efficiency
standards in terms of the IEER metric,
as measured according to the amended
industry test procedure AHRI 1230—
2021, and to remove standard levels in
terms of the EER metric, as measured
according to the current DOE test
procedure. Finally, DOE is proposing to
amend the equipment class structure for
VRF multi-split systems to align with
the equipment class structure present in
ASHRAE Standard 90.1, with regards to
capacity break points, supplementary
heating type, and presence of heat
recovery. The proposed standard levels,
if adopted, would have a compliance
date applying to all VRF multi-split
systems manufactured on or after
January 1, 2024. The proposed Table 14
to 10 CFR 431.97 accounts for all
changes between the previous Federal
VRF multi-split system standards and
those outlined in ASHRAE Standard
90.1-2016 (as reaffirmed in ASHRAE
Standard 90.1-2019).

DOE uses the Small Business
Administration (SBA) small business
size standards to determine whether
manufacturers qualify as small
businesses, which are listed by the
North American Industry Classification
System (NAICS).18 The SBA considers a
business entity to be a small business,
if, together with its affiliates, it employs
less than a threshold number of workers
specified in 13 CFR part 121.

VRF multi-split system manufacturers
are classified under NAICS code
333415, “Air-Conditioning and Warm
Air Heating Equipment and Commercial
and Industrial Refrigeration Equipment
Manufacturing.” The SBA sets a
threshold of 1,250 employees or fewer
for an entity to be considered as a small
business for this category. This
employee threshold includes all
employees in a business’s parent
company and any other subsidiaries.

DOE has recently conducted a focused
inquiry into small business
manufacturers of the equipment covered
by this rulemaking. DOE used available
public information to identify potential
small manufacturers that manufacture
domestically. DOE identified
manufacturers using DOE’s Compliance

18 The size standards are listed by NAICS code
and industry description and are available at:
www.sba.gov/document/support-table-size-
standards (Last accessed on July 16, 2021).

Certification Database 19 and the AHRI
Directory database.2? DOE used this
publicly-available information to
identify ten distinct original equipment
manufacturers (OEMs) of the covered
VRF multi-split system equipment. In
reviewing the ten OEMs, DOE did not
identify any companies that met the
SBA criteria for a small entity.

Issue 3: DOE requests comment on its
tentative conclusions that no small
business OEMs of VRF multi-split
systems, that adoption of the prevailing
industry standard levels would not
result in any significant economic
impact, and, accordingly, that the
proposed rule would not have
significant impacts on a substantial
number of small manufacturers.

Therefore, DOE tentatively concludes
that this proposed rule, if finalized,
would not have “a significant impact on
a substantial number of small entities”
and that preparation of an IRFA is not
warranted. Additional information
about this proposal is addressed
elsewhere in this document. DOE will
transmit this certification and
supporting statement of factual basis to
the Chief Counsel for Advocacy of the
Small Business Administration for
review under 5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act of 1995

Manufacturers of VRF multi-split
systems must certify to DOE that their
products comply with any applicable
energy conservation standards. In
certifying compliance, manufacturers
must test their products according to the
DOE test procedures for VRF multi-split
systems, including any amendments
adopted for those test procedures. DOE
has established regulations for the
certification and recordkeeping
requirements for all covered consumer
products and commercial equipment,
including VRF multi-split systems. See
generally 10 CFR part 429. The
collection-of-information requirement
for the certification and recordkeeping
is subject to review and approval by
OMB under the Paperwork Reduction
Act (PRA). This requirement has been
approved by OMB under OMB control
number 1910-1400. Public reporting
burden for the certification is estimated
to average 35 hours per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the

19DOE’s Compliance Certification Database is
available at: www.regulations.doe.gov/ccms (Last
accessed May 10, 2021).

20 The AHRI Directory Database is available at:
www.ahridirectory.org (Last accessed on May 10,
2021).
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data needed, and completing and
reviewing the collection of information.

This NOPR is not proposing changes
to the certification and reporting
requirements for VRF multi-split system
manufacturers.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

D. Review Under the National
Environmental Policy Act of 1969

DOE is analyzing this proposed
regulation in accordance with the
National Environmental Policy Act of
1969 (NEPA) and DOE’s NEPA
implementing regulations (10 CFR part
1021). DOE’s regulations include a
categorical exclusion for rulemakings
that establish energy conservation
standards for consumer products or
industrial equipment. 10 CFR part 1021,
subpart D, appendix B5.1. DOE
anticipates that this rulemaking
qualifies for categorical exclusion B5.1
because it is a rulemaking that
establishes amended energy
conservation standards for consumer
products or industrial equipment, none
of the exceptions identified in
categorical exclusion B5.1(b) apply, no
extraordinary circumstances exist that
require further environmental analysis,
and it otherwise meets the requirements
for application of a categorical
exclusion. See 10 CFR 1021.410. DOE
will complete its NEPA review before
issuing the final rule.

E. Review Under Executive Order 13132

E.O. 13132, “Federalism,” 64 FR
43255 (August 10, 1999), imposes
certain requirements on Federal
agencies formulating and implementing
policies or regulations that preempt
State law or that have federalism
implications. The Executive order
requires agencies to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and to carefully assess the
necessity for such actions. The
Executive order also requires agencies to
have an accountable process to ensure
meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications. On March 14, 2000, DOE
published a statement of policy
describing the intergovernmental
consultation process it will follow in the
development of such regulations. 65 FR
13735. DOE has examined this proposed

rule and has tentatively determined that
it would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. EPCA
governs and prescribes Federal
preemption of State regulations as to
energy conservation for the products
that are the subject of this proposed
rule. States can petition DOE for
exemption from such preemption to the
extent, and based on criteria, set forth in
EPCA. (42 U.S.C. 6297(d)) Therefore, no
further action is required by Executive
Order 13132.

F. Review Under Executive Order 12988

Regarding the review of existing
regulations and the promulgation of
new regulations, section 3(a) of E.O.
12988, “Civil Justice Reform,” 61 FR
4729 (Feb. 7, 1996), imposes on Federal
agencies the general duty to adhere to
the following requirements: (1)
Eliminate drafting errors and ambiguity;
(2) write regulations to minimize
litigation; (3) provide a clear legal
standard for affected conduct rather
than a general standard, and (4) promote
simplification and burden reduction.
Regarding the review required by
section 3(a), section 3(b) of E.O. 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms, and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
executive agencies to review regulations
in light of applicable standards in
sections 3(a) and 3(b) to determine
whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this proposed
rule meets the relevant standards of E.O.
12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. Public Law 104—4,

section 201 (codified at 2 U.S.C. 1531).
For a proposed regulatory action likely
to result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a), (b))
The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a proposed ‘‘significant
intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect them. On March 18, 1997, DOE
published a statement of policy on its
process for intergovernmental
consultation under UMRA. 62 FR
12820. DOE’s policy statement is also
available at https://energy.gov/sites/
prod/files/gcprod/documents/umra_
97.pdf.

DOE examined this proposed rule
according to UMRA and its statement of
policy and determined that this
proposed rule contains neither a Federal
intergovernmental mandate, nor a
mandate that may result in the
expenditures of $100 million or more in
any one year. As a result, the analytical
requirements of UMRA do not apply.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
proposed rule would not have any
impact on the autonomy or integrity of
the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

I. Review Under Executive Order 12630

Pursuant to E.O. 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights,” 53 FR 8859 (March 18, 1988),
DOE has determined that this proposed
rule would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.


https://energy.gov/sites/prod/files/gcprod/documents/umra_97.pdf
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J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for Federal agencies to review most
disseminations of information to the
public under information quality
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (Feb. 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (Oct. 7, 2002). Pursuant to
OMB Memorandum M-19-15,
“Improving Implementation of the
Information Quality Act” (April 24,
2019), DOE published updated
guidelines which are available at:
https://www.energy.gov/sites/prod/files/
2019/12/f70/DOE% 20
Final%20Updated %20
IQA%20Guidelines%20Dec %20
2019.pdf. DOE has reviewed this NOPR
under the OMB and DOE guidelines and
has concluded that it is consistent with
applicable policies in those guidelines.

K. Review Under Executive Order 13211

E.O. 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use,” 66
FR 28355 (May 22, 2001), requires
Federal agencies to prepare and submit
to OIRA at OMB, a Statement of Energy
Effects for any proposed significant
energy action. A “significant energy
action” is defined as any action by an
agency that promulgates or is expected
to lead to promulgation of a final rule,
and that: (1) Is a significant regulatory
action under Executive Order 12866, or
any successor order; and (2) is likely to
have a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.

DOE has tentatively concluded that
this regulatory action, which proposes
amended energy conservation standards
for VRF multi-split systems, is not a
significant energy action because the
proposed standards are not likely to
have a significant adverse effect on the
supply, distribution, or use of energy,
nor has it been designated as such by
the Administrator at OIRA. Accordingly,
DOE has not prepared a Statement of
Energy Effects on this proposed rule.

L. Review Under the Information
Quality Bulletin for Peer Review

On December 16, 2004, OMB, in
consultation with the Office of Science
and Technology Policy (OSTP), issued
its Final Information Quality Bulletin
for Peer Review (‘“‘the Bulletin”). 70 FR
2664 (Jan. 14, 2005). The Bulletin
establishes that certain scientific
information shall be peer reviewed by
qualified specialists before it is
disseminated by the Federal
Government, including influential
scientific information related to agency
regulatory actions. The purpose of the
bulletin is to enhance the quality and
credibility of the Government’s
scientific information. Under the
Bulletin, the energy conservation
standards rulemaking analyses are
“influential scientific information,”
which the Bulletin defines as ‘“‘scientific
information the agency reasonably can
determine will have, or does have, a
clear and substantial impact on
important public policies or private
sector decisions.” 70 FR 2664, 2667
(Jan. 14, 2005).

In response to OMB’s Bulletin, DOE
conducted formal peer reviews of the
energy conservation standards
development process and the analyses
that are typically used and has prepared
a report describing that peer review.21
Generation of this report involved a
rigorous, formal, and documented
evaluation using objective criteria and
qualified and independent reviewers to
make a judgment as to the technical/
scientific/business merit, the actual or
anticipated results, and the productivity
and management effectiveness of
programs and/or projects. DOE has
determined that the peer-reviewed
analytical process continues to reflect
current practice, and the Department
followed that process for developing
energy conservation standards in the
case of the present rulemaking.

VII. Public Participation

A. Participation at the Webinar

The time and date of the webinar
meeting are listed in the DATES section
at the beginning of this document.
Webinar registration information,
participant instructions, and
information about the capabilities
available to webinar participants will be
published on DOE’s website:
www.energy.gov/eere/buildings/public-
meetings-and-comment-deadlines.
Participants are responsible for ensuring

21 The 2007 “Energy Conservation Standards
Rulemaking Peer Review Report” is available at the
following website: https://energy.gov/eere/
buildings/downloads/energy-conservation-
standards-rulemaking-peer-review-report-0.

their systems are compatible with the
webinar software.

B. Procedure for Submitting Prepared
General Statements for Distribution

Any person who has an interest in the
topics addressed in this proposed rule,
or who is representative of a group or
class of persons that has an interest in
these issues, may request an
opportunity to make an oral
presentation at the public meeting
webinar. Such persons may submit
requests to speak via email to the
Appliance and Equipment Standards
Program at:
ApplianceStandardsQuestions@
ee.doe.gov. Persons who wish to speak
should include with their request a
computer file in WordPerfect, Microsoft
Word, PDF, or text (ASCII) file format
that briefly describes the nature of their
interest in this rulemaking and the
topics they wish to discuss. Such
persons should also provide a daytime
telephone number where they can be
reached.

Persons requesting to speak should
briefly describe the nature of their
interest in this rulemaking and provide
a telephone number for contact. DOE
requests persons selected to make an
oral presentation to submit an advance
copy of their statements at least two
weeks before the public meeting
webinar. At its discretion, DOE may
permit persons who cannot supply an
advance copy of their statement to
participate, if those persons have made
advance alternative arrangements with
the Building Technologies Office. As
necessary, requests to give an oral
presentation should ask for such
alternative arrangements.

C. Conduct of the Public Meeting
Webinar

DOE will designate a DOE official to
preside at the webinar/public meeting
and may also use a professional
facilitator to aid discussion. The
meeting will not be a judicial or
evidentiary-type public hearing, but
DOE will conduct it in accordance with
section 336 of EPCA (42 U.S.C. 6306). A
court reporter will be present to record
the proceedings and prepare a
transcript. DOE reserves the right to
schedule the order of presentations and
to establish the procedures governing
the conduct of the webinar/public
meeting. There shall not be discussion
of proprietary information, costs or
prices, market share, or other
commercial matters regulated by U.S.
anti-trust laws. After the webinar/public
meeting and until the end of the
comment period, interested parties may
submit further comments on the
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proceedings and any aspect of the
proposed rulemaking.

The public meeting webinar will be
conducted in an informal, conference
style. DOE will present a general
overview of the topics addressed in this
proposed rulemaking, allow time for
prepared general statements by
participants, and encourage all
interested parties to share their views on
issues affecting this proposed
rulemaking. Each participant will be
allowed to make a general statement
(within time limits determined by DOE),
before the discussion of specific topics.
DOE will allow, as time permits, other
participants to comment briefly on any
general statements.

At the end of all prepared statements
on a topic, DOE will permit participants
to clarify their statements briefly and
comment on statements made by others.
Participants should be prepared to
answer questions by DOE and by other
participants concerning these issues.
DOE representatives may also ask
questions of participants concerning
other matters relevant to this
rulemaking. The official conducting the
public meeting webinar will accept
additional comments or questions from
those attending, as time permits. The
presiding official will announce any
further procedural rules or modification
of the above procedures that may be
needed for the proper conduct of the
public meeting webinar.

A transcript of the webinar/public
meeting will be included in the docket,
which can be viewed as described in the
Docket section at the beginning of this
NOPR. In addition, any person may buy
a copy of the transcript from the
transcribing reporter.

D. Submission of Comments

DOE will accept comments, data, and
information regarding this proposed
rule before or after the public meeting
webinar, but no later than the date
provided in the DATES section at the
beginning of this proposed rule.
Interested parties may submit
comments, data, and other information
using any of the methods described in
the ADDRESSES section at the beginning
of this document.

Submitting comments via
www.regulations.gov. The
www.regulations.gov web page will
require you to provide your name and
contact information. Your contact
information will be viewable to DOE
Building Technologies staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed

properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment itself or in any
documents attached to your comment.
Any information that you do not want
to be publicly viewable should not be
included in your comment, nor in any
document attached to your comment. If
this instruction is followed, persons
viewing comments will see only first
and last names, organization names,
correspondence containing comments,
and any documents submitted with the
comments.

Do not submit to www.regulations.gov
information for which disclosure is
restricted by statute, such as trade
secrets and commercial or financial
information (hereinafter referred to as
Confidential Business Information
(CBI)). Comments submitted through
www.regulations.gov cannot be claimed
as CBIL. Comments received through the
website will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section.

DOE processes submissions made
through www.regulations.gov before
posting. Normally, comments will be
posted within a few days of being
submitted. However, if large volumes of
comments are being processed
simultaneously, your comment may not
be viewable for up to several weeks.
Please keep the comment tracking
number that www.regulations.gov
provides after you have successfully
uploaded your comment.

Submitting comments via email.
Comments and documents submitted
via email also will be posted to
www.regulations.gov. If you do not want
your personal contact information to be
publicly viewable, do not include it in
your comment or any accompanying
documents. Instead, provide your
contact information in a cover letter.
Include your first and last names, email
address, telephone number, and
optional mailing address. The cover
letter will not be publicly viewable as
long as it does not include any
comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. No
telefacsimiles (faxes) will be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in

PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, that are written in English, and
that are free of any defects or viruses.
Documents should not contain special
characters or any form of encryption,
and, if possible, they should carry the
electronic signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
Pursuant to 10 CFR 1004.11, any person
submitting information that he or she
believes to be confidential and exempt
by law from public disclosure should
submit via email two well-marked
copies: One copy of the document
marked “confidential”” including all the
information believed to be confidential,
and one copy of the document marked
“non-confidential”” with the information
believed to be confidential deleted. DOE
will make its own determination about
the confidential status of the
information and treat it according to its
determination.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

E. Issues on Which DOE Seeks Comment

Although DOE welcomes comments
on any aspect of this proposal, DOE is
particularly interested in receiving
comments and views of interested
parties concerning the following issues:

Issue 1: DOE requests comment on its
crosswalk analysis methodology and
crosswalk results.

Issue 2: DOE requests comment on its
proposal to align equipment classes for
VRF multi-split systems with the
structure in ASHRAE Standard 90.1—
2016, with additional clarification for
heating type.

Issue 3: DOE requests comment on its
tentative conclusions that there are no
small businesses that are OEMs of VRF
multi-split systems, that adoption of the
prevailing industry standard levels
would not result in any significant
economic impact, and accordingly, that
the proposed rule would not have
significant impacts on a substantial
number of small manufacturers.

Additionally, DOE welcomes
comments on other issues relevant to
the conduct of this rulemaking that may
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not specifically be identified in this
document.

VIIIL. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this notice of proposed
rulemaking and request for comment.

List of Subjects in 10 CFR Part 431

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Reporting and recordkeeping
requirements.

Signing Authority

This document of the Department of
Energy was signed on February 9, 2022,
by Kelly J. Speakes-Backman, Principal
Deputy Assistant Secretary for Energy
Efficiency and Renewable Energy,
pursuant to delegated authority from the
Secretary of Energy. That document
with the original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with

requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on February 17,
2022.

Treena V. Garrett,
Federal Register Liaison Officer, U.S.
Department of Energy.

For the reasons set forth in the
preamble, DOE proposes to amend part
431 of title 10 of the Code of Federal
Regulations, as set forth below:

PART 431—ENERGY EFFICIENCY
PROGRAM FOR CERTAIN
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

m 1. The authority citation for part 431
continues to read as follows:

Authority: 42 U.S.C. 6291-6317; 28 U.S.C.
2461 note.

m 2. Section 431.97 is amended by:

m a. Revising paragraph (f) and Table 13;
and

m b. Adding Table 14.

The revisions and addition read as
follows:

§431.97 Energy efficiency standards and
their compliance dates.

* * * * *

(f)(1) Each variable refrigerant flow air
conditioner or heat pump manufactured
on or after the compliance date listed in
Table 13 of this section and prior to
January 1, 2024, must meet the
applicable minimum energy efficiency
standard level(s) set forth in Table 13 of
this section.

TABLE 13 TO PARAGRAPH (F)(1)—MINIMUM EFFICIENCY STANDARDS FOR VARIABLE REFRIGERANT FLOW MULTI-SPLIT AIR

CONDITIONERS AND HEAT PUMPS

Equipment type

Cooling capacity

Heating type

Compliance date:
Products
manufactu